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SPEECH. 


Mr.  Chairman: 

The  importance  of  the  subject  of  this  debate  is  undeniable.  The 
construction  of  the  judicial  department  of  the  government,  so  as  to  se¬ 
cure  for  it  the  requisite  learning,  integrity  and  independence,  is  essential, 
not  only  for  the  just  administration  of  the  laws  which  may  be  enacted, 
but  of  the  constitution  itself.  The  judiciary  is  the  great  regulating 
power  of  the  government;  it  alone  has  the  ability  to  keep  every  other 
power  in  its  place,  and  preserve  the  harmonious  action  of  the  whole. 
It  is  truly  unfortunate  that  on  such  a  subject  the  committee  have  not 
been  able  to  agree  on  their  report;  and  I  deem  it  a  misfortune  for  myself 
to  differ  with  the  respectable  and  learned  gentlemen  who  compose  the 
minority  of  the  committee. 

It  has  been  repeatedly  said  on  this  floor  that  all  discussion  and  argu¬ 
ment  of  this  question  is  useless,  and  might  be  dispensed  with;  that  the 
votes  are  counted  and  the  decision  settled;  that  the  judges  are  doomed, 
and  no  effort  to  save  them  can  avail.  I  will  not  believe  it;  I  have  too 
much  respect  for  the  members  of  this  body  to  believe  that,  before  the 
argument  has  been  opened,  before  the  question  has  even  been  presented 
to  them,  they  have  decided  it.  But  if  it  be  so,  this  does  not  alter  my 
duty,  nor  will  it  deter  me  from  the  performance  of  it.  The  conquerors 
may  triumph  and  exult  here,  in  the  destruction  of  the  judiciary,  but  the 
time  will  assuredly  come  when  they  will  deplore  their  victory  even 
more  than  we  do  who  have  endeavored  to  prevent  it.  I  ask  but  for  a 
sober  and  dispassionate  consideration  of  this  great  question;  a  quiet  and 
candid  hearing — I  shall  then  submissively  abide  the  issue.  My  personal 
interest  in  the  resnlt  is  as  inconsiderable  as  that  of  any  man  who  hears 
me.  The  constitution,  even  thus  mutilated,  will  endure  for  the  small 
residue  of  my  life,  and  I  shall  neither  see  or  feel  the  evil  consequences 


6 


of  the  injuries  you  may  inflict  upon  it.  I  do  not  forget,  sir,  that  eulo- 
giums  on  the  constitution  which  have  been  delivered  in  this  hall,  have  been 
sometimes  sharply  rebuked,  and  sometimes  treated  with  levity  and  ridi¬ 
cule;  but  I  may  be  permitted  to  say,  and  no  man  will  be  bold  enough  to 
deny  it,  that  faulty  and  despised  as  it  now  seems  in  every  department, 
it  redeemed  the  commonwealth  from  many  calamities;  that  it  found  us 
depressed  and  desponding;  divided  and  distracted;  industry  and  enter¬ 
prise  at  a  stand,  and  ruin  in  our  view.  All  this  is  changed  to  universal, 
unexampled  prosperity  and  happiness,  to  a  perfect  security  in  the 
enjoyment  of  every  right  and  blessing  that  a  free  and  rational  people 
should  expect  or  desire.  If  we  owe  this  change,  even  in  a  considerable 
degree,  to  the  constitution,  with  which  it  began,  and  under  which  it 
has  continued  to  increase,  let  us  not  approach  it  with  a  hostile  spirit, 
or  touch  it  with  a  rash  hand.  Before  you  remove  its  fundamental  prin¬ 
ciples,  be  assured,  beyond  all  reasonable  doubt,  that  they  are  seriously 
defective,  and  that  your  remedies  will  be  efficacious  to  improve  them. 
Let  us  not  fix  our  eyes  on  some  present,  personal,  or  party  object  to  be 
accomplished  or  served;  some  temporary  or  local  cause  of  complaint, 
which  may  be  removed  by  safer  means  than  a  mutilation  of  the  body. 
He  is  not  the  best  surgeon,  who  uses  the  knife  most  fearlessly,  but  who 
knows  when  to  use  it.  The  little  passions  and  interests  of  the  day 
come  and  depart  like  passing  clouds;  I  have  seen  many  successions  of 
them,  to  wonder  at  the  importance  that  was  given  to  them;  but  the  pros¬ 
perity  and  happiness  of  a  great  people  depend  upon  no  such  matters; 
they  stand  on  the  everlasting  foundations  of  intelligence  and  truth. 
Here  let  us  build,  and  disregard  all  paltry  party  politics  and  interests, 
which  are  changing  every  day. 

Two  reports  are  before  you,  one  from  the  majority,  the  other  from 
the  minority  of  the  committee.  The  first  recommends,  that  the  fourth 
and  tenth  sections  of  this  article  ( the  fifth  of  the  constitution)  shall  be 
expunged.  The  fourth,  because  it  was  temporary,  has  performed  its 
office,  and  no  longer  has  any  operation.  The  tenth  gives  the  appoint¬ 
ment  of  the  justices  of  the  peace  to  the  governor,  and  makes  the  tenure 
of  their  offices  “  during  good  behaviour.”  Instead  of  this,  it  is  pro¬ 
posed,  that  the  justices  shall  be  elected  by  the  people,  and  hold  their 
offices  for  a  term  of  five  years.  They  are  to  be  commissioned  by  the 
governor,  and  to  be  removed  by  him  for  misbehaviour,  a  conviction  of 
any  crime,  or  on  the  address  of  the  senate;  and  they  are  to  give  security 
for  the  faithful  discharge  of  their  duties.  As  to  the  judges  of  the 
supreme  court,  and  of  the  courts  of  common  pleas,  they  are  left  as  they 
are  in  the  constitution,  to  hold  their  offices  during  good  behaviour, 
removeable  by  impeachment,  or  on  the  address  of  two-thirds  of  each 
branch  of  the  legislature.  The  report  of  the  minority,  concurs  with 


that  of  the  majority,  as  to  the  mode  of  appointing  justices  of  tiie  peace, 
and  the  tenure  of  their  offices,  but  ordains,  instead  of  the  second  section, 
as  it  now  stands,  of  the  article,  that  the  judges  of  the  supreme  court 
shall  hold  their  offices  for  ten  years;  the  presidents  of  the  courts  of 
common  pleas,  and  judges  of  the  district  courts  for  seven  years,  and  the 
associate  judges  of  the  common  pleas  for  three  years.  There  is  also,  a 
provision  for  vacating  the  seats  of  existing  judges.  Three  plans  or  pro¬ 
positions  are  now  submitted  to  the  convention.  1.  The  constitution  as 
it  is.  2.  The  report  of  the  majority  of  the  committee.  3.  The  report 
of  the  minority.  Here  then  you  are  to  choose  !  Heaven  grant  that 
your  choice  may  be  a  wise  one. 

I  cannot  but  repeat  my  regret  that  this  committee,  constituted  as  it 
was,  with  the  exception  of  one  respectable  member  from  Chester,  of 
members  of  the  law — members  of  a  profession  who  ought  best  to  un¬ 
derstand  this  subject,  both  in  theory  and  practice,  and  have  a  peculiar 
interest  in  it,  could  not  come  to  a  satisfactory  agreement,  respecting  it. 
It  was  very  desirable  that  such  a  committee  should  have  presented  to 
the  convention,  a  report  in  which  they  all  united.  It  will  not  be  doubt¬ 
ed,  that  every  member  of  the  committee  had  acted,  on  his  deliberate 
and  conscientious  opinion,  and  it  is  the  right  and  duty  of  the  convention 
to  decide  between  them. 

Before  I  proceed  to  the  discussion  of  the  great  principles  upon  which 
the  committee  have  divided,  I  beg  your  permission  to  consume  a  few 
minutes  of  your  time,  on  a  matter  which  may  be  considered  rather  as 
having  a  personal  application  to  the  majority  of  the  committee.  It  has 
been  suggested  more  than  once,  on  the  floor  of  this  house,  aud  out  of 
it,  that  by  consenting  to  give  the  justices  of  the  peace  to  the  election  of 
the  people,  and  by  taking  from  them  their  tenure  of  good  behaviour,  we 
have  abandoned  the  principle  on  which  we  defend  that  tenure  for  the 
judges  of  the  superior  courts.  This  is  a  great  mistake,  and  a  brief  ex¬ 
planation  will  prove  it  to  be  so.  If  we  have  done  so;  if  a  satisfactory 
argument  can  be  raised  from  these  premises  to  bring  us  to  that  conclu¬ 
sion,  we  must  admit  that  we  have  been  blind  or  insane,  for  most  assu¬ 
redly  we  had  no  such  intention,  nor  did  we  anticipate  any  such  conse¬ 
quence.  When  the  circumstances  under  which  this  report  was  made, 
are  understood;  when  the  object  which  was  hoped  to  be  obtained  by 
this  concession,  is  explained,  it  will  be  acknowledged  that  no  principle 
wafs  abandoned,  and  that  the  majority,  if  that  object  cannot  be  had, 
are  no  longer  bound  by  the  concession,  but  are  at  full  and  free  liberty  to 
recall  it,  and  return  to  the  constitution  as  it  stands  for  the  appointment 
of  the  justices,  and  the  tenure  of  their  offices.  I  refer  to  the  gentlemen 
of  the  minority  of  the  committee;  I  confidently  appeal  to  their  candour 
to  say,  whether  this  change  in  the  constitution  was  not  agreed  to,  by  the 
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majority,  as  a  concession,  not  as  their  opinion  on  the  abstract  question; 
whether  it  was  not  an  attempt  at  a  compromise,  not  a  wish  to  effect  any 
change  in  the  constitution.  We  found  nearly  one  half  of  the  committee 
fixed  in  the  belief  that  the  tenure  of  all  the  judges  and  justices  should  be 
changed  from  good  behavionr  to  a  term  for  years;  that  such  was  the  will 
and  wishes  of  the  people,  and  such  the  intention  of  a  majority  of  the 
convention.  Could  we  ask,  could  we  expect,  that  these  gentlemen,  or 
those  in  this  body,  who  hold  the  same  opinions,  would  give  up  the  whole 
ground  and  disappoint,  as  they  believed,  the  people  in  a  darling  object? 
We  understood  that  the  election  of  the  justices  was  most  especially  the 
wish  of  the  people,  and  we  hoped  that  by  yielding  that  point,  we  might 
secure  the  tenure,  for  the  higher,  and  more  important  courts.  It  was 
offered  as  a  compromise,  and  although  it  was  not  accepted  by  the  mino¬ 
rity  of  the  committee  as  appears  by  their  report,  and  who  have  through¬ 
out  acted  with  entire  good  faith  and  candor  in  all  our  consultations,  we 
did  nevertheless  hope,  that  it  might  be  acceptable  to  a  majority  of  the 
convention;  at  least,  that  the  attempt  was  worth  making.  Should  it  fail, 
as  it  probably  will,  we  shall  only  be  thrown  back  upon  our  ground,  and 
be  at  liberty  to  vote  for  the  constitution,  as  it  is,  both  in  relation  to  the 
justices  and  judges.  How  does  this  differ  from  the  offers  of  compromise 
made  daily  in  other  transactions?  Neither  party  can  expect  to  have 
all;  each  must  give  something  he  thinks  he  has  a  right  to,  in  order  to 
gain  something  he  thinks  of  more  importance.  To  ask  for  all  he  claims 
under  the  pretence  or  name  of  a  compromise,  would  be  to  insult  his  ad¬ 
versary.  But  the  offer  is  by  no  means,  an  admission  that  he  has  no 
right  to  that  which  he  offers,  nor  an  abandonment  of  the  right,  if  the 
offer  should  be  rejected.  I  am  possessed  of  a  fine  and  flourishing  farm, 
of  rich  meadows,  and  fertile  fields,  of  a  comfortable  mansion  that  has  af¬ 
forded  me  every  convenience  for  many  years,  of  extensive  barns  and  gra¬ 
naries.  I  have  no  doubt  of  my  right  to  all  of  them;  but  a  stranger  comes 
with  or  without  right,  and  claims  the  whole;  would  dispossess  me  of 
my  living.  I  deny  his  right,  I  believe  in  my  own;  but  I  have  got  into 
trouble;  he  has  power,  I  may  suffer  much,  I  may  even  lose  all,  and  to 
prevent  this  hazard,  to  secure  that  which  is  most  essential  to  me,  I  offer 
to  my  adversary,  a  few  acres  of  the  least  value.  Will  any  one  say  that 
by  this,  I  abandon  my  right  to  the  rest,  because  I  hold  all  under  the 
same  title?  Do  1  even  admit  that  I  have  not  a  right  to  that  which  I  thus 
offer  to  part  with?  and  if  the  compromise  is  refused,  do  I  not  return, 
without  injury  to  my  first  title,  and  all  the  rights  I  enjoyed  before.  Thus 
do  I  now  stand  before  this  convention,  if  our  compromise  is  not  accept¬ 
ed  by  the  convention.  If  you  will  not  give  the  price,  the  consideration 
we  demand  for  the  concession  we  are  willing  to  make,  do  not  expect  to 
take  the  concession  without  it.  I  say  now  again  to  the  convention,  save 
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me  the  judges  of  the  supreme  court,  and  of  the  courts  of  common 
pleas,  let  them  continue  to  hold  their  offices,  on  their  present  tenure, 
and  so  far  as  I  am  concerned,  you  shall  give  the  election  of  the  justices 
to  the  people,  and  limit  their  commissions  to  a  term  of  years,  not  be¬ 
cause,  in  my  judgment,  this  is  wise  or  politic,  but  because  I  must  make 
the  best  of  the  circumstances  in  which  I  am  placed;  I  must  relieve  the  ju¬ 
diciary  from  the  pressure  that  is  upon  it,  as  far  as  I  can.  The  majority 
of  the  committee  desire  to  stand  fairlv  understood  before  the  conven- 

J 

tion,  and  before  the  country,  and  for  this  purpose,  this  explanation  was 
proper  and  necessary.  Yet  if  we  have  been  guilty  of  the  folly  imputed 
to  us,  it  should  have  no  influence  on  the  question  before  the  conven¬ 
tion;  that  must  be  decided  by  other  considerations  and  principles.  Let 
us  bear  the  consequences  of  our  fault,  but  it  should  not  be  visited  on  the 
judges  or  the  justices. 

But  this  part  of  the  case  has  a  range  beyond  the  justification  of  the 
report  of  the  committee,  and  it  may  be  interesting  to  the  convention  to 
inquire,  whether  the  constitution  puts  the  judges  and  the  justices  on  the 
same  footing,  except  as  to  the  tenure  of  their  offices?  Whether  they  are 
so  identified  in  the  constitution,  that  you  cannot  change  the  tenure  of  the 
justices,  without  violating  the  principle  which  protects  the  judge?  A  re¬ 
currence  to  the  constitution  will  at  once  convince  us  that  this  is  not  the 
case;  and  that  the  independence  of  the  judges,  constitutionally  consid¬ 
ered,  may  remain,  although  the  tenure  of  the  justices  should  be  reduced. 
Judges  and  justices  are  not  identified  or  classed  together,  in  the  consti¬ 
tution;  they  are  separated  in  many  important  particulars.  Are  the  jus¬ 
tices  a  part  of  the  judiciary?  In  one  sense  they  are  so,  and  a  very  im¬ 
portant  part  of  it — they  decide  a  vast  number  of  cases,  and  a  great 
amount  of  property.  The  poorer  classes  of  our  citizens,  are  deeply  af¬ 
fected  by  the  judgments  of  these  tribunals.  A  delegate  from  the  county 
of  Philadelphia  suggested  that  it  would  probably  be  better  if  their  ju¬ 
risdiction  were  confined  to  criminal  cases;  that  they  should  be,  as  in  Ena-- 
land,  mere  conservators  of  the  peace,  and  that  originally,  it  was  so  in¬ 
tended  in  this  province.  I  do  not  know  how  this  may  have  been;  but  I 
am  disposed  to  prefer  it  as  it  is.  A  prompt  and  convenient  tribunal  for 
the  little  disputes  of  our  citizens  is  very  necessary,  and  the  justice  of  the 
neighbourhood  seems  to  be  as  good  as  any.  There  is  no  doubt  that  the 
constitution  has  been  abused  in  the  appointment  of  justices.  “  A  compe¬ 
tent ”  number  was  to  be  appointed,  competent  for  the  wants  and  busi¬ 
ness  of  the  people,  and  these  commissions  were  not  intended  to  be 
used  as  instruments  of  executive  patronage,  as  a  sort  of  small  coin,  to 
pay  small  partisans  in  the  war  of  elections.  Who  expected  to  see  hundreds 
of  them  issued  in  a  few  weeks,  and  by  a  governor  just  going  out  of  office? 
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Some  remedy  should  be  applied  to  this  abuse,  and  the  most  natural  and 
safe  one  seems  to  be,  to  limit  their  number. 

Whilst,  however,  I  admit  that  the  justices  of  the  peace,  are  a  part  of 
the  judicial  power  of  the  commonwealth,  I  contend,  that  they  are  not 
placed  in  the  constitution  on  the  same  footing  with  the  judges;  they  do 
not  stand  together  on  the  same  platform;  they  are  not  regulated  by  the 
same  principles,  and  you  may  safely,  or  without  any  violation  of  prin¬ 
ciple,  or  any  constitutional  incongruity,  alter  the  tenure  of  the  one,  and 
leave  the  other  untouched. 

I  will  not  detain  you  by  any  commentaries  upon  the  points  of  differ¬ 
ence,  but  be  satisfied  with  stating  them.  Thejustices  then  differ  from  the 
judges,  in  the  estimation  of  the  constitution  in  these  particulars.  1.  Their 
number  is  not  limited.  2.  Their  jurisdiction  is  not  defined,  but  left  to  the 
legislature,  to  make  it  more  or  less  at  their  pleasure,  and  it  has,  accord¬ 
ingly,  been  greatly  extended,  both  as  to  the  amount  or  value  of  the  con¬ 
troversy  and  the  subjects  of  it.  3.  Thejustices  have  no  salaries,  but 
depend  entirely  on  their  fees,  for  their  compensation,  whereas  the  com¬ 
pensation  of  the  judges  is  to  be  fixed  by  law,  and  cannot  be  diminished 
during  their  continuance  in  office,  and  they  are  prohibited  from  receiv¬ 
ing  any  fees  or  perquisites.  This  is  a  most  important  difference  in  their 
tenures,  particularly  in  relation  to  the  question  of  independence,  which 
is  secured  in  a  much  higher  degree  for  the  judges,  than  the  justices. 

4.  The  judges  cannot  hold  any  other  office  of  profit  under  the  common¬ 
wealth;  but  this  restriction  is  not  extended  to  the  justices;  nor  can  a 
judge  be  a  member  of  congress,  or  hold  any  office  of  profit  or  trust, 
under  the  United  States.  The  justices  are  not  subject  to  this  disability, 
which  also  has  a  direct  application  to  the  question  of  independence. 

5.  Justices  are  removeable  by  a  majority  of  each  branch  of  the  legisla¬ 
ture,  but  two  thirds  are  required  to  remove  a  judge — a  higher  inde¬ 
pendence  is  here,  also,  given  to  the  judge. — And  finally — 6.  No  appeal  is 
allowed  from  the  judgment  of  a  justice,  in  many  cases  which  come 
within  their  jurisdiction.  Is  there  not  abundant  evidence  here,  to  show 
that  the  constitution  did  not  intend  to  place  the  independence  of  thejus¬ 
tices  of  the  peace,  on  the  same  ground — or  to  guard  it  with  the  same  care, 
as  that  of  the  judges  of  the  courts,  and  of  course  that  this  committee,  and 
any  and  every  member  of  this  convention,  may,  without  any  inconsisten¬ 
cy,  without  the  abandonment  of  the  great  principle  of  judicial  independ¬ 
ence,  consent  to  limit  the  commission  of  a  justice  of  the  peace,  to  a  term 
of  years,  while  he  adheres  inflexibly  to  the  tenure  of  good  behaviour  for 
the  judges?  It  seems  to  me,  to  be  impossible  to  consider  these  justices, 
spread  over  the  commonwealth  without  stint  of  number,  or  place,  at 
the  pleasure  of  the  executive;  depending  upon  the  legislature  for  their 
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power  and  emoluments,  and  upon  constables  for  their  popularity  and 
business,  to  be  a  part  of  the  regular,  permanent,  independent  judiciary  of 
the  state.  They,  indeed,  depend  upon  the  legislature  for  their  being, 
who,  having  them  wholly  under  their  control,  as  to  jurisdiction  and  emo¬ 
lument,  may  legislate  them  out  of  their  existence. 

I  have  said,  that  they  are  not  within  the  prohibition  of  the  eighth 
section  of  the  second  article  of  the  constitution,  forbidding  judges  to  be 
members  of  congress,  or  to  hold  any  office  under  the  United  States.  In 
the  first  place,  we  know,  that  they  have  been  and  are  elected  members 
of  congress,  as  well  as  of  the  state  assembly,  without  forfeiting  their 
commissions.  But  I  am  corroborated,  if  it  be  needed,  in  this  opinion, 
by  the  decision  of  our  supreme  court,  pronounced  after  full  argument 
and  with  great  deliberation.  The  case  is  reported  fully  in  the  third 
volume  of  Judge  Yeates’s  Reports,  p.  300.  As  I  have  referred  you  to 
the  volume  where  the  case  is  reported,  I  will  be  very  brief  in  my  state¬ 
ment  of  it.  It  was  a  motion  for  an  information  in  nature  of  a  quo  war¬ 
ranto  against  Alexander  J.  Dallas,  who  then  being  the  district  attorney 
of  the  United  States,  also  held  the  office  of  recorder  of  the  city  of  Phi¬ 
ladelphia.  The  recorder  is  the  law  judge,  or  officer  of  the  mayor’s 
court  of  the  city.  It  was  alleged,  in  support  of  the  motion,  that  the 
recorder  was  a  judge,  and  that  as  such,  it  could  not  be  held  by  a  person 
holding  at  the  same  time  an  office  of  trust  and  profit  under  the  United 
States.  It  was  agreed,  that  if  there  were  a  fair  doubt  on  the  question, 
the  court  should  grant  the  information,  after  which  the  case  would  be 
again  argued.  But  it  seems,  the  court  had  no  doubt  and  denied  the 
information.  The  opinion  delivered,  is  long  and  elaborate,  and  the 
decision  was,  that  the  recorder  of  the  mayor’s  court  is  certainly  a  judi¬ 
cial  officer — and  as  such,  is  commissioned  during  good  behaviour,  and 
exercises  judicial  functions,  but,  that  nevertheless,  he  is  not  a  judge 
within  the  meaning  of  the  constitution;  that  the  convention  has  expressly 
denominated  certain  judicial  officers  by  the  appropriate  name  of  judges, 
namely,  the  judges  of  the  supreme  court — of  the  common  pleas,  and  no 
others;  that  justices  of  the  peace  are  part  of  the  judicial  power,  but  are 
not  included  under  the  name  of  judges. 

Allow  me  to  refer  to  one  other  authority,  to  show  to  you,  that  the  in¬ 
dependence  of  the  judiciary,  in  relation  to  the  tenure  of  the  offices  of 
the  judges,  is  by  no  means  identified  with  that  of  the  justices  of  the 
peace.  Their  character  and  positions  are  very  different.  In  the  con¬ 
stitution  of  Massachusetts,  part  1,  section  29,  it  is  declared  to  be  “  essen¬ 
tial  to  the  preservation  of  the  rights  of  every  individual,  his  life,  liberty, 
property  and  character,  that  there  be  an  impartial  interpretation  of  the 
laws,  and  administration  of  justice.  It  is  the  right  of  every  citizen  to 
be  tried  by  judges  as  free,  impartial  and  independent,  as  the  lot  of  hu- 
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manity  will  admit.  It  is,  therefore,  not  only  the  best  policy,  but  for  the 
security  of  the  rights  of  the  people,  and  of  every  citizen,  that  the  judges 
of  the  supreme  judicial  court  should  hold  their  offices  as  long  as  they 
behave  themselves  well,  and  that  they  should  have  honourable  salaries, 
ascertained  and  established  by  standing  laws.”  In  chapter  3d,  article 
1st,  it  is  declared,  that  “  all  judicial  officers  duly  appointed,  shall  hold 
their  offices  during  good  behaviour,  excepting  such  concerning  whom 
there  is  a  different  provision  made  in  this  constitution.”  In  the  third 
article  of  the  same  chapter,  it  is  provided,  that  “  in  order  that  the 
people  may  not  suffer  from  the  long  continuance  in  place  of  any  justice 
of  the  peace,  who  shall  fail  of  discharging  the  important  duties  of  his 
office  with  ability  and  fidelity,  all  commissions  of  justices  of  the  peace 
shall  expire  and  become  void  in  the  term  of  seven  years  from  their  re¬ 
spective  dates.”  I  leave  this  part  of  the  case  here,  and  proceed  to  the 
more  important  subject  of  our  consideration. 

Whenever  a  real,  effectual  judicial  independence  has  been  sought  for, 
it  has  been  found  in  the  tenure  for  good  behaviour  and  fixed  salaries, 
that  the  judges  may  not  be  at  the  mercy  of  the  legislature,  or  any  other 
branch  of  the  government,  either  for  their  offices,  or  their  compensation. 
There  was  no  such  thing  as  an  independent  judiciary  in  England,  until 
it  was  thus  protected.  The  history  of  this  independence  in  England  is 
recent  and  brief.  The  gentleman  on  my  right  (Mr.  Ingersoll)  has 
truly  said,  indeed  it  has  become  an  historical  axiom,  that  English  liberty 
is  dated  from  the  revolution  of  1688,  but  I  aver,  that  neither  that,  or 
any  other  revolution  could  secure  the  liberties  of  a  people,  unless  their 
laws  were  administered  with  true  impartiality  and  unflinching  fidelity, 
without  fear  of,  or  favour  to  any  human  power;  and  for  this  adminis¬ 
tration,  you  must  depend  upon  your  courts;  and  to  be  assured  of  it  from 
them,  you  must  make  your  judges  independent  of  every  power  and 
influence,  that  might  press  too  hard  upon  them,  and  put  their  judgment 
and  integrity  to  an  unreasonable  and  unnecessary  trial.  How  is  it,  but 
by  the  increased  security  and  independence  of  the  courts  of  justice,  that 
English  liberty  is  more  firm  and  safe  now,  than  before  the  revolution  ? 
The  executive  authority  is  under  no  more  restraint  than  before,  except 
in  its  power  over  the  judiciary;  the  legislative  authority  is  the  same; 
but  the  judges  have  been  made  more  independent  of  both  the  other 
branches,  by  giving  them  certain  and  established  salaries,  and  making 
their  commissions  continue  during  their  good  behaviour.  By  a  statute 
passed  in  the  1 3th  year  of  William  III,  the  tenure  of  the  judges  was 
changed  from  the  pleasure  of  the  king  to  good  behaviour.  But  this 
tenure  was  not  complete,  until  it  was  enacted  in  the  1st  year  of  George 
the  III,  that  the  demise  of  the  crown  should  not  vacate  the  commission. 
The  king  himself  recommended  this  law,  declaring,  that  he  “  looked 
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upon  the  independence  and  uprightness  of  the  judges,  as  essential  to 
the  impartial  administration  of  justice;  as  one  of  the  best  securities  of 
the  rights  and  liberties  of  his  subjects,  and  as  most  conducive  to  the 
honor  of  the  crown.”  And  how  did  he  propose  to  obtain  for  the  judges 
this  essential  independence  and  uprightness  ?  By  established  salaries, 
and  the  tenure  of  good  behaviour.  And  he  did  thus  obtain  them;  and 
the  justice  of  an  English  court,  its  impartial  administration  of  the  laws 
of  the  land,  have,  from  that  day,  been  the  proudest  boast,  and  the  most 
valuable  inheritance  of  an  Englishman.  We  look  with  respect  to  the 
judgments  of  those  courts,  not  from  any  authority  they  have  over  us, 
but  for  their  intrinsic  learning,  ability  and  justice. 

Why  do  the  people  of  England  believe  and  feel  that  their  freedom  is 
more  secure,  their  courts  more  upright  and  safe  than  they  were  one 
hundred  and  fifty  years  ago  ?  It  is  because  they  look  back  to  the  times 
when  the  judges  held  their  commissions  at  the  will  of  the  king.  They 
remember  the  days  and  the  decisions  of  a  Jeffreys,  who,  however 
honestly  he  may  have  administered  justice  between  private  parties, 
whenever  the  king  had  an  interest  or  a  feeling  in  the  case,  where  life  or 
liberty  was  to  be  prostrated  before  the  passions  or  power  of  the  monarch, 
was  ready  to  lend  himself  to  do  the  royal  will  at  any  sacrifice  of  his 
own  integrity,  or  the  laws  of  the  land.  The  change  in  the  judicial 
tenure,  so  essential  to  liberty,  came  from  the  people  and  for  the  people. 
It  began  in  the  parliament  in  1701,  and  was  conceded  by  a  king  seek¬ 
ing  to  confirm  his  title  to  the  throne  by  popular  acts;  it  was  enlarged  in 
the  first  year  of  George  III,  who  began  his  reign  with  a  popularity, 
and  a  desire  to  make  himself  popular,  which  have  a  few  examples  in 
English  history. 

We  see  then,  that  these  “  life  offices,”  as  they  are  reproachfully 
called,  are  not  an  aristocratical  invention  as  has  been  asserted.  If  they 
are  odious  to  the  people,  and  so  we  have  been  assured,  it  must  be  for 
some  other  reason;  they  must  have  been  made  so  by  other  means. 
They  are  strictly  and  truly,  historically  and  practically  founded  on  a 
democratic,  popular  principle.  Their  object  and  effect  is  to  secure  to 
the  people  a  fearless  and  impartial  administration  of  the  laws;  to  protect 
the  property  and  person  of  every  citizen,  from  the  power,  usurpation, 
caprice  and  oppression  of  every  department  of  the  government,  of  the 
legislature,  as  well  as  the  executive;  from  the  hostility  and  cupidity  of 
every  other  citizen,  who,  from  his  wealth,  his  connections,  his  popu¬ 
larity  or  party  influence  may  have  the  power  to  injure  him;  and  finally, 
in  relation  to  the  government  itself,  to  keep  each  constitutional  power 
and  authority  in  its  right  place,  directing  and  preserving  a  proper,  safe 
and  uniform  action  in  the  whole.  You  have  granted  to  your  legislature, 
certain,  but  not  unlimited  powers,  they  are  guarded  by  wholesome  restric- 
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lions;  so  to  your  executive,  but  all  these  guards  and  restrictions  are  vain 
and  useless,  a  mere  mockery  and  delusion,  unless  you  have  a  third  power, 
independent  of  both  the  others ,  to  hold  them  within  their  prescribed 
limits.  Without  this,  your  legislature  would  be  as  omnipotent  as  a 
British  parliament,  your  governor  as  unshackled  as  a  king.  Will  you 
answer  that  the  check  will  be  found  in  the  people,  at  their  elections  ? 
This  is  a  plausible  and  flattering  thing,  but  what  is  it  in  practice?  What 
is  that  remedy  worth  to  the  injured,  oppressed  and  ruined  individual, 
smitten  by  the  lawless  hand  of  power  ?  Alas  !  it  will  come  too  late;  it 
may  recognise  and  condemn  the  wrong,  but  it  cannot  save  the  victim; 
it  may  punish  the  offender,  but  cannot  recall  the  violence,  or  obliterate 
its  consequences.  The  people  can  act  upon  one  branch  of  the  legisla¬ 
ture  but  once  a  year;  upon  the  other  but  once  in  four  years,  and  upon 
the  governor  but  once  in  three  years.  What  enormities  may  be  perpe¬ 
trated  in  these  periods  ?  Your  constitution  may  be  violated,  your 
citizens  oppressed,  all  the  fancied  securities  of  your  fundamental  laws, 
of  your  constitutional  restraints,  broken  down  by  unauthorised  acts  of 
legislation,  for  the  legislature  is  the  most  irresponsible,  encroaching 
ambitious  branch  of  your  government.  The  elections  give  no  pro¬ 
tection  against  these  wrongs — no  redress  for  them.  You  must  have  a 
power  to  prevent  the  mischief ,  to  arrest  it  on  its  first  movement,  and  to 
undo  instantly  what  has  been  wrongfully  done.  This  practical,  efficient 
conservative  power  can  be  found  only  in  an  independent  judiciary;  for 
this  it  was  created.  The  constitution  is  its  pedestal,  there  it  takes  its 
stand;  to  the  people  on  one  side,  it  says,  respect  and  obey  your  consti¬ 
tuted  authorities,  your  laws,  your  appointed  agents,  submit  to  the 
authority  which  comes  from  yourselves,  to  the  powers  you  have  cre¬ 
ated  for  your  own  benefit.  To  these  authorities  it  says,  look  to  your 
commissions — to  the  great  charter  under  and  by  which  you  hold  your 
offices,  mark  and  observe  the  limits  that  are  traced  round  you.  Can 
the  judiciary  do  this,  can  it  perform  the  vital  functions  which  belong  to  it, 
can  it  exercise  this  controlling,  supervisory  power,  if  it  be  not  indepen¬ 
dent  of  the  parties  to  be  controlled  ?  It  must  have  no  dependence  upon 
them,  it  must  have  no  community  of  interest  or  action  with  them,  it 
must  move  in  its  own  orb,  liable  to  no  influences  from  them;  it  must 
have  no  masters,  but  the  constitution  and  the  law,  no  guide  but  duty, 
no  fear  but  of  its  own  misbehaviour.  With  three  securities,  a  govern¬ 
ment  must  be  essentially  free,  and  without  them,  and  every  of  them, 
it  cannot  be  so,  whatever  may  be  its  name  and  form.  1.  With  laws 
made  by  the  representatives  of  the  people.  2.  With  an  able,  upright 
and  independent  judiciary  to  maintain  and  execute  the  laws.  3.  With 
an  habeas  corpus  act.  But  the  law  will  be  an  uncertain  and  imperfect  pro¬ 
tection,  without  a  power  to  execute  it  against  all,  and  every  other  power 
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in  the  state;  and  the  habeas  corpus  is  no  safety  against  power,  without 
judges  who  may,  with  safety  to  themselves,  with  calm  and  free  minds, 
undisturbed  by  hopes  or  fears,  maintain  the  liberties  of  the  meanest 
citizen  against  the  oppression  of  the  highest,  nay  of  the  government 
itself. 

Allow  me,  sir,  to  call  your  attention  to  the  history  of  this  tenure  of 
good  behaviour  in  Pennsylvania.  This  “life  office ”  as  it  is  falsely  de¬ 
nominated;  this  aristocratical,  odious  feature  in  our  constitution,  where 
it  was  put  by  as  pure  and  enlightened  patriots  as  ever  lived,  fwas  in 
truth,  the  first  born,  and  the  best  born  offspring  of  the  democracy  of  the 
commonwealth,  of  a  democracy  which  was  honest  and  patriotic — al¬ 
though  the  proprietary  government  was  highly  aristocratic,  the  people 
were  ardent  and  true  lovers  of  liberty,  and  immediately  after  the  organi¬ 
sation  of  the  government,  introduced  into  it,  on  their  own  motion,  this 
preservative  principle  of  their  liberties — Is  this  beautiful  and  noble  child 
to  be  strangled  by  men,  calling  themselves  Pennsylvania  Democrats, 

the  democrats  of  Pennsylvania?  We  see  here  the  difference  between 

* 

democracy  and  a  democratic  party.  The  first  is  a  principle,  good  or 
bad,  as  it  is  rational  or  wild,  regulated  or  licentious.  The  other,  like 
all  parties,  is  selfish,  and  reckless,  pursuing  its  own  objects,  and  striving 
to  uphold  its  power,  and  preserve  its  interests. 

But,  there  is  another  fact,  respecting  this  tenure  which  is  peculiarly 
interesting  to  Pennsylvanians,  and  should  recommend  it  to  the  favour  of 
the  Pennsylvania  convention.  It  was,  as  to  every  practical  and  benefi¬ 
cial  use,  a  Pennsylvania  invention.  It  was  devised  by  our  ancestors, 
and  if  not  strictly  new,  it  was  original  with  them,  to  secure  their  liber¬ 
ties  against  the  dangers  and  power  of  a  most  aristocratical  form  of  gov¬ 
ernment.  They  knew  their  only  refuge  was  in  the  courts,  and  that  no 
refuge  could  be  found  there,  unless  their  judges  were  independent 
of  the  government,  and  that  they  could  not  be  independent  without  es¬ 
tablished  salaries,  and  a  tenure  of  good  behaviour.  They  did  not  owe, 
as  some  have  supposed,  this  principle  of  a  free  government  to  the  mo¬ 
ther  country.  They  preceded  her  in  it.  We  have  seen  that  it  was  in¬ 
troduced  into  England  in  the  13th  of  the  reign  of  William  III,  which 
was  the  year  1701;  but  we  find  it  in  Pennsylvania  in  1683,  that  is,  five 
years  before  the  revolution,  and  eighteen  years  before  the  law  of 
England.* 

*  I  am  aware  that  Judge  Story,  in  his  excellent  Commentaries  on  the  Constitu¬ 
tion,  says,  that  in  the  time  of  Lord  Coke,  the  barons  of  the  exchequer,  (not  the  other 
judges,)  held  their  offices,  during  their  good  behaviour,  but  he  adds,  that  they  so  held 
them,  at  the  pleasure  of  the  king,  who  might  prescribe  what  tenure  of  office  he  might 
choose,  until  the  revolution  of  1688.  This  learned  Commentator,  also  informs  us,  that 
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Shall  we  pay  no  regard  to  these  examples  drawn  from  our  own  country, 
and  from  that  country  to  whom  we  owe  so  many  of  our  free  opinions 
and  institutions.  Have  we  no  reverence  for  the  lessons  of  our  ances¬ 
tors?  Will  we  learn  nothing,  know  nothing,  believe  nothing  from  their 
precepts,  their  example,  their  experience?  Has  it,  indeed,  been  truly 
said,  to  the  shame  of  our  nature,  that  “  human  experience,  like  the 
stern  lights  of  a  ship,  illumines  only  the  path  which  we  have  passed 
over” — and  casts  no  light  before  us?  Will  you  be  blind;  will  you  turn 
a  deaf  ear  to  the  voice  of  your  own  experience?  What  does  it  teach, 
what  does  it  proclaim  in  a  clear  and  loud  voice,  against  which  doubt  or 
denial  will  not  dare  to  raise  a  sound?  I  ask  you,  who  are  thirsting  for 
changes,  who  would  lay  hands  of  violence  on  your  constitution,  lop  off 
its  limbs,  and  patch  it  up  with  some  miserable,  limping,  half-formed 
substitutes?  I  ask  you  what  security  in  every  valuable  right;  what  bene¬ 
fit,  moral,  personal,  or  political,  that  human  institutions  can  bestow,  have 
we  not  enjoyed  under  this  constitution,  just  as  it  is.  I  know  this  view 
has  been  often  set  before  you,  for  its  truth,  and  force  justify  repetition; 
and  I  know  it  has  been  sometimes  received  with  a  sneer,  but  it  was 
from  the  rash  and  thoughtless.  If  the  people  of  England  resorted  to 
this  judicial  tenure,  when  they  obtained  their  liberty,  as  the  best 
means  of  preserving  it;  if  our  ancestors  devised  it  to  secure  their  liberty 
and  laws,  shall  we  account  ourselves  wise  to  disregard  such  examples, 
to  meet  and  to  satisfy  some  local,  and  temporary  discontents,  or  to  gra¬ 
tify  some  restless  and  ambitious  men? 

Let  me  refer  you  to  an  example  of  another  character,  let  me  show  you 
a  picture  of  the  condition  of  the  laws  and  liberty,  when  judges  are  not 
independent  of  the  appointing  power.  Oliver  Cromwell ,  laid  an  extra- 

the  judges  of  the  old  parliaments  of  France  were,  before  the  revolution,  appointed 
by  the  crown,  but  they  held  their  offices  for  life.  But  as  these  judges,  in  common 
with  every  subject,  held  their  personal  liberty  at  the  pleasure  of  the  king,  who  might, 
by  a  word,  send  them  into  banishment,  or  the  bastile,  their  independence  was  mere¬ 
ly  nominal,  and  hardly  that,  whatever  form  of  words  may  have  been  used  in  their 
appointmant. 

The  following  extract  from  “  Whitelocke’s  Memorials,”  p.  16,  will  further  show 
how  entirely  dependent  the  barons  of  the  exchequer  were  upon  the  crown  for  their 
offices,  whatever  their  commissions  might  be.  The  independence  of  the  judge  was 
altogether  nominal,  and  at  the  pleasure  of  the  king,  while  the  appointment  professed 
to  be  “  during  good  behaviour.”  If  the  king  could  not  revoke  his  patent,  or  commis¬ 
sion,  he  could  destroy  it,  by  forbidding  the  judge  to  sit  in  court.  This  author  speaks 
of  Sir  John  Walter ,  as  “  a  grave  and  learned  judge,”  but  he  had  offended  the  king, 
who  “  discharged  him  of  his  service,  by  message,  yet  he  kept  his  place  of  chief 
baron,  and  would  not  leave  it,  but  by  legal  proceeding,  because  his  patent  of  it,  was 
quam  diu  se  bene  gesseret,  and  it  must  be  tried,  whether  he  did  bene  se  gesserit  or 
not.  He  never  sat  in  court ,  after  the  king  forbid  him;  yet  held  his  place  till  he 
died.” 


17 


ordinary  tax  upon  the  city  of  London.  One  Coney ,  an  enthusiastic  fa¬ 
natic,  who  had  been  a  devoted  and  useful  friend  to  Cromwell,  refused 
to  pay  this  tax,  and  declaimed  against  it,  as  an  imposition  against  the 
law,  and  the  property  of  the  subject.  Cromwell  endeavoured  to  flatter 
and  persuade  him  out  of  his  opposition,  but  in  vain.  He  then  address¬ 
ed  him  in  terms  of  reproach,  and  contempt,  and  committed  him  to  pri¬ 
son.  Coney  brought  a  Habeas  Corpus,  before  the  court  of  king’s  bench. 
Maynard ,  his  lawyer,  demanded  his  liberty,  on  the  ground  both  of  the 
illegality  of  the  tax  imposed,  and  of  the  commitment  of  his  client.  The 
judges  could  not  maintain  or  defend  either  the  tax  or  the  commitment, 
and  were  about  to  give  their  sentence,  accordingly,  when  the  protect¬ 
or’s  attorney  (mark  the  protector )  asked  for  delay  to  answer  the  objec¬ 
tions.  How  were  they  answered,  and  by  whom?  Not  by  the  attorney 
to  the  court,  but  by  Cromwell  himself  in  his  own  way.  Maynard,  the 
lawyer,  was  committed  to  the  tower,  for  presuming  to  doubt  the  autho¬ 
rity  of  the  protector.  The  judges  were  sent  for  and  severely  repriman¬ 
ded  for  suffering  that  license;  when  they  (the  judges,)  with  cdl  humili¬ 
ty,  mentioned  the  law  of  the  Magna  Charta.  Now,  observe  Crom¬ 
well’s  reply  to  this  humble  appeal  to  the  great  charter  of  the  law,  and 

liberty  of  an  Englishman.  He  told  them  that  “  their  Magna  f - ” 

using  a  word  not  to  be  repeated  here,  “  should  not  control  his  actions, 
which  he  knew  were  for  the  safety  of  the  commonwealth.”  He  asked 
them,  “  Who  made  them  judges?  Whether  they  had  any  authority  to 
sit  there,  but  what  he  gave  them?  and  if  his  authority  were  at  an  end, 
they  knew  well  enough  what  would  become  of  themselves;  and  there¬ 
fore  advised  them  to  be  more  tender  of  that  which  could  only  preserve 
them,”  and  so  dismissed  them  with  the  caution  that  they  should  not 
suffer  the  lawyers  to  prate,  what  it  would  not  become  them  to  hear.  The 
historian  (Clarendon)  after  relating  this  instructive  scene,  says.  “  Thus 
he  (Cromwell)  subdued  a  spirit  that  had  often  been  troublesome  to  the 
most  sovereign  power,  and  made  Westminster  Hall,  as  obedient  and 
subservient  to  his  commands,  as  any  of  the  rest  of  his  quarters.” 

Until  these  troublesome  courts  were  subdued,  by  the  dependence  of 
the  judges,  the  citizens  had  some  protection  against  oppression  and  the 
laws  a  security  against  violence.  We  have  here  presented  to  our  most 
serious  consideration,  a  most  potent  and  instructive  example  and  lesson, 
derived  from  the  experience  of  a  commonwealth,  especially  under  the 
protection  of  a  pretended  but  false  saint  of  democracy.  What  do  you 
see?  1.  An  unequal  and  illegal  tax,  violating  the  lawr  of  Magna  Char¬ 
ta.  2.  A  citizen  (for  it  was  a  commonwealth)  imprisoned,  without 
hearing  or  warrant,  without  trial,  or  judgment,  by  an  arbitrary  mandate, 
for  opposing  the  collection  of  this  tax,  not  by  any  force,  but  by  dis¬ 
suading  others  from  paying  it.  3.  The  lawyer,  who,  by  the  regular 
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process  of  the  law,  and  before  the  proper  tribunal,  and  in  accordance 
with  the  great  law  of  the  land,  demanded  the  liberty  of  his  client,  was 
sent  to  the  tower,  by  the  same  arbitrary  mandate,  because  he  presumed 
to  assert  the  rights  of  the  citizen,  and  maintain  the  law  of  the  common¬ 
wealth.  4.  The  judges,  who  had  shown  that  they  would  render  a  judg¬ 
ment  in  favour  of  the  rights  and  liberty  of  the  citizen,  were  sent  for, 
were  ordered  to  come  down  from  the  high  seat  of  justice,  to  wait  upon 
the  protector,  and  were  sharply  reprimanded,  and  informed  that  their 
power  and  places  depended  on  their  maintaining,  not  Magna  Charta, 
that  was  treated  with  vulgar  derision  and  contempt,  but  the  authority, 
the  will,  legal  or  illegal  of  a  reckless  despot.  5.  That  this  despot,  hav¬ 
ing  thus,  by  the  dependence  of  the  judges  on  him  for  “  their  power  and 
places,”  brought  them  to  his  feet,  having  thus  subdued  the  spirit,  which 
had  been  so  troublesome  to  arbitrary  power,  had  no  longer  any  obstacle 
to  his  will  and  wishes. 

Future  governors  and  legislatures  of  Pennsylvania  may  hereafter 
have  the  same  contempt  for  the  counstitution,  the  courts  and  the  judges, 
although  they  may  show  it  with  more  discretion  and  disguise;  but  it 
will  be  easy  for  them,  without  such  open  violence  and  indecency,  to 
let  the  judges  know,  at  the  approach  of  the  termination  of  the  periods 
of  their  appointments,  where  and  to  whom  they  are  to  look  for  a  con¬ 
tinuance  of  their  offices. 

Montesquieu,  a  favourite  authority  with  republicans,  tells  us,  that 
when  the  spirit  of  extreme  democracy  prevails,  when  the  people  want 
to  do  every  thing  themselves ,  to  debate  for  the  senate,  to  execute  for 
the  executive,  and  to  strip  the  judges,  the  virtue  of  the  republic  can  no 
longer  subsist. 

From  such  examples  and  proofs  of  the  consequences  of  a  dependent 
judiciary,  can  we  wonder  that  when  the  revolution  of  1688,  gave  the 
people  of  England  some  assurance  of  liberty,  the  independence  of  the 
judges  was  solemnly  recognised  and  secured;  and  that  in  Pennsylvania, 
under  its  earliest  government,  it  should  be  the  first  object  attended  toby 
the  people.  In  the  royal  governments  of  the  other  provinces,  it  was 
not  allowed,  but  the  dependence  of  the  judges  on  the  crown  was  main¬ 
tained.  This  evil  formed  a  prominent  article  of  complaint,  as  will 
abundantly  appear  by  a  recurrence  to  the  journals  of  congress,  before 
the  Declaration  of  Independence,  and  was  the  subject  of  the  most  urgent 
remonstrances  of  the  patriots  of  that  day.  In  the  petition  of  the  Ame¬ 
rican  congress  to  the  king,  signed  by  every  member,  in  November  1774, 
one  of  the  grievances  complained  of  was,  that  the  judges  of  the  courts 
of  common  pleas  had  been  made  dependent  on  one  part  of  the  legisla¬ 
ture  for  their  salaries,  as  well  as  for  the  duration  of  their  commissions. 
In  a  petition  (May  2,  1774)  of  Americans  in  London,  to  the  house  of 
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commons,  it  is  said,  that  the  appointment  and  removal  of  judges,  at  the 
pleasure  of  the  governor,  with  salaries  payable  by  the  crown,  puts  the 
prosperity,  liberty  and  life  of  the  subject,  depending  upon  judicial 
integrity ,  in  his  power.  What  is  the  language  of  the  Declaration  of 
Independence  on  this  subject,  in  the  charges  presented  by  the  Thirteen 
Colonies  against  the  king.  “  He  has  made  the  judges  dependent  on 
his  will  for  the  tenure  of  their  offices,  and  the  amount  and  payment  of 
their  salaries.”  Here  we  have  the  germ  and  substance  of  the  principle 
developed  and  brought  into  action  in  our  constitution,  that  the  indepen¬ 
dence  of  the  judges  is  to  be  obtained,  1.  By  the  permanency  of  the 
tenure  of  his  office.  2.  By  the  establishment  of  a  fixed  salary. 

It  is  no  answer  to  these  cases,  or  to  this  argument,  to  say,  that  they 
refer  to  a  dependence  on  a  crown,  a  king;  but  that  here  it  would  be  on 
a  governor  elected — on  a  senate — a  house  of  representatives,  or,  if  you 
please,  on  the  people  themselves — still  it  is  dependence — slavery  is 
slavery,  whoever  may  be  the  master.  To  preserve  the  great,  the 
essential  principle,  there  must  be  no  influence,  no  authority,  no  fear, 
favour  or  pressure,  but  of  and  from  the  law ,  allowed  to  enter  the  halls 
of  justice,  to  reach  the  high  places  on  which  the  ministers  of  the  law 
are  seated.  The  judge  should  know  nothing  of  the  parties,  but  their 
names  on  his  docket;  nothing  of  the  cause,  but  from  the  evidence; 
nothing  of  the  result  and  its  consequences,  but  the  judgment  which  the 
Law  pronounces.  To  his  eye,  the  plaintiff  is  A  B,  and  the  defendant 
C  D;  not  a  rich  man  and  a  poor  one,  not  a  powerful  political  leader 
who  can  take  his  hundreds  to  the  polls  against  a  feeble  and  obscure 
adversary;  not  the  triumphant,  proud  giant  of  a  successful  party,  against 
an  individual  of  the  defeated;  not  a  democrat  against  &  federalist.  Is  not 
the  influence  of  a  partisan  leader,  of  the  popular  printer  of  a  party  paper, 
as  dangerous  to  those  who  offend  them,  as  reckless  of  right  and  justice; 
as  destructive,  corrupt  and  oppressive,  as  that  of  the  crown  in  its 
boldest  exercise  of  an  unjust  and  arbitrary  will  ?  Sir,  I  do  not  hesitate 
to  say,  that  the  popular  influences  I  have  alluded  to,  are  more  danger¬ 
ous,  and  less  responsible,  than  the  power  of  a  king  over  dependent 
judges.  How  seldom,  if  ever,  does  this  influence  interfere  with  the 
course  of  justice  between  private  suitors.  It  is  only  when  some  state 
prosecution,  or  some  question  in  which  the  government  has  a  direct 
interest,  that  the  king  ever  knows  what  is  passing  in  his  courts. 
Cromwell  never  put  his  power  in  the  scale  between  individual  citizens; 
and  some  of  the  most  corrupt  and  subservient  judges  to  the  interests  of 
the  crown,  are  known  to  have  administered  the  law  ably  and  honestly 
in  private  suits.  But  in  a  popular  government,  in  a  government  of 
parties ,  of  newspapers  and  printers,  in  which  so  many  citizens  take  a 
part,  and  in  some  way  give  offence  to  their  adversaries,  this  popular 
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influence,  this  party  feeling  and  power  enters  into  every  thing  and  every 
place.  If  a  controversy  is  depending,  which  excites  any  notice,  between 
two  men  of  different  parlies  and  of  some  importance,  though  the  subject 
be  some  private  right,  do  we  not  see  that  the  feelings  and  prejudices  of 
party  are  brought  to  bear  upon  it  in  every  practicable  way,  by  the 
press  ?  By  personal  communications?  And  can  it  be  doubted  that  these 
influences  come  into  the  courts,  into  the  jury  box,  and  are  known  to 
the  judges?  And  if  these  judges,  in  doing  their  duty,  should  excite 
the  resentment  of  the  favourite,  perhaps,  an  important  leader,  and  of  the 
predominant  party,  would  he  fail  to  impart  his  feelings  to  his  political 
friends,  and  will  they  fail  to  make  the  judges  feel  their  resentment  if 
they  have  the  power?  I  infer,  that  in  a  popular  government,  an  inde¬ 
pendent  judiciary  is  even  more  necessary  to  the  security  of  the  rights  of 
the  citizen,  than  in  a  monarchy. 

I  pray  your  patience,  sir,  and  the  indulgence  of  the  committee;  and  I 
will  strengthen  my  claim  to  it,  by  assuring  you  that  it  is  not  my  inten¬ 
tion  to  address  you  again  on  this  subject.  I  shall  say,  now,  all  I  have 
to  say  about  it;  and  as  the  chairman  of  the  committee  who  have  made 
the  reports  now  before  the  convention,  it  may  be  expected  or  permit¬ 
ted,  that  I  should  present  the  whole  case  as  fully  as  I  am  able.  We  are 
contending  for  an  important  principle,  vital,  as  we  believe,  to  the  rights 
of  the  people  of  Pennsylvania.  What  has  been  the  history  of  that  prin¬ 
ciple  in  these  United  States?  I  will  begin  with  Pennsylvania. 

The  government  of  William  Penn  has  been  highly  lauded  here  as  one 
that  was  truly  democratic;  even  more  it  has  been  said  than  is  now  de¬ 
sired;  it  contains  the  aboriginal  principle,  to  which  our  reformers  wish 
now  to  return.  What  was  this  government?  Who  made  it?  Not  the 
people;  they  had  not  a  word  to  say  about  it,  neither  in  their  primary  as¬ 
semblies,  nor  by  their  representations.  It  was  the  work  of  William 
Penn;  it  was  dictated  by  his  voice  arid  will;  it  was  given,  granted  to  the 
people,  as  a  boon  by  the  lord  and  proprietor  of  all.  He  granted,  and 
confirmed  to  the  freemen ,  as  they  are  called,  of  the  province,  all  the 
liberties,  franchises,  and  properties  they  held  and  enjoyed.  So  much  for 
its  origin,  the  source  of  its  power.  How  was  this  democratic  govern¬ 
ment  constituted?  Of  what  was  it  composed?  1.  A  governor,  that  is 
the  grantor,  the  maker  of  it.  2.  A  council  elected  annually  by  the  peo¬ 
ple,  first  consisting  of  seventy-two  members,  a  very  full  representation. 
In  the  next  year,  it  was  reduced  to  eighteen,  and  then  to  twelve,  for  the 
representation  for  what  is  now  Pennsylvania,  together  with  the  three 
counties  which  constitute  the  state  of  Delaware,  that  is,  six  for  those 
three  counties  and  six  for  Pennsylvania.  3.  A  house  of  assembly 
elected  by  the  freemen.  What  were  the  powers  of  this  house  of  assem¬ 
bly?  Scarcely  any.  The  real  effective  power  of  the  government  was 
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vested  in  the  governor,  and  the  council  of  twelve.  They  decided  in  the 
first  instance  upon  the  bills  which  were  to  be  acted  upon,  and  passed 
into  laws;  they  had  the  power  of  erecting  courts  of  justice;  of  giving 
judgment;  of  impeachment.  Not  less  than  two  thirds  of  this  council  was 
a  quorum;  and  two  thirds  of  the  quorum  must  concur  in  any  act  of  the 
council.  They  had  the  right  to  propose  all  laws  to  the  general  assem¬ 
bly;  and  to  dismiss  the  assembly  when  they  were  done  with  them. 

This  was  the  democratic,  radical  government,  even  more  radical  than 
is  now  asked  for,  or  desired.  But  further,  this  council  had  the  sole 
power  to  erect  the  courts.  Having  done  this,  they  named  to  the  gover¬ 
nor  two  persons  for  a  judge,  a  treasurer,  &c.,  and  the  governor,  or  his 
deputy ,  commissioned  one  of  them,  and  this  was  done  annually.  What 
was  this  but  an  aristocratic  despotism,  in  which  the  people  and  their 
rights  counted  for  nothing?  What  an  absolute  state  of  dependence  on  a 
few  men.  Every  year,  the  judges,  the  treasurer;  the  law  and  the  pub¬ 
lic  treasure;  the  rights  of  the  people  and  their  property,  were  brought 
to  the  door  of  this  council  hall,  to  the  feet  of  these  councillors,  the  trea¬ 
surer  and  the  treasure,  to  be  at  their  disposal,  and  the  judges  to  do  their 
pleasure,  or  to  be  turned  from  their  offices,  and  look  elsewhere  for  their 
bread.  This  was  intolerable,  yet  in  principle,  it  is  precisely  what  is 
now  proposed,  in  a  more  mitigated  degree  and  form.  It  was  impossible 
that  freemen  could  be  content,  under  such  a  government,  having  no  se¬ 
curity  for  the  faithful  administration  of  the  laws,  and  of  course,  having 
none  for  the  rights  they  hold  under,  and  by  the  law.  What  was  the  re¬ 
medy  they  sought?  What  was  the  security  they  demanded  for  their  li¬ 
berties?  Precisely  what  we  are  now  contending  for,  an  independent 
judiciary.  And  how  did  they  propose  to  get  an  independent  judiciary? 
Not  by  a  tenure  for  five,  seven,  or  ten  years,  but  during  good  behaviour. 
This  concession  was  made  to  the  people;  they  asked  it  the  first  meet¬ 
ing  of  their  representatives;  it  was  the  first  object  of  their  consideration 
and  concern.  It  was  demanded  and  granted,  in  1683,  about  one  year 
after  the  date  of  the  original  frame  of  government,  which  provided  for 
the  annual  appointment  of  the  judges.  Should  we  not  cherish  this  prin¬ 
ciple  with  an  honest  pride,  a  filial  reverence,  and  not  cast  it  from  us,  as 
a  weed,  unwholesome  and  poisonous  to  liberty.  The  Habeas  Corpus 
Writ  was  not  a  more  noble  and  efficient  invention  for  the  security  of 
personal  liberty,  than  this  was  for  the  security  of  liberty,  property  and 
every  civil  right;  for  the  assurance  of  the  supremacy  of  the  constitution 
and  the  law;  for  the  due  and  impartial  administration  of  justice  between 
man  and  man,  as  well  as  between  the  government  and  a  citizen.  I  have 
not  traced  in  the  subsequent  history  of  the  province,  the  operation  of  this 
concession  to  the  independence  of  the  judges.  My  object  is  onlv  to 
show  that  this  tenure  of  good  behaviour,  now  denounced  as  odious  and 
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aristocratical,  did  come  from  the  people  themselves,  and  was  obtained 
for  them  as  the  best  security  of  their  rights  and  liberties. 

When  the  Colonies  determined  on  a  final  separation  from  Great  Bri¬ 
tain,  and  made  their  declaration  accordingly,  Pennsylvania  found  it 
necessary  to  provide  for  herself  a  new  frame  of  government.  A  con¬ 
vention  was  called  and  organised  for  that  purpose,  and  in  the  latter  end 
of  September  1776,  after  a  session  of  little  more  than  two  months,  a 
form  of  government  was  agreed  upon  and  given  to  the  people.  This 
has  been  called  here,  (to  give  it  authority  it  is  presumed,)  Dr.  Frank¬ 
lin’s  constitution.  He  was  the  president  of  the  convention.  It  is  cer¬ 
tainly  true,  that  the  judicial  tenure  of  good  behaviour  is  not  found  in 
this  frame  of  government.  Judges  were  appointed  for  seven  years; 
the  legislative  power  was  vested  in  a  house  of  representatives,  and  the 
executive  in  a  president  and  council.  Justices  of  the  peace  were  elected 
by  the  freeholders  of  each  city  and  county,  and  no  justice  was  allowed 
to  sit  in  the  general  assembly.  This  constitution,  thus  formed  on  prin¬ 
ciples  that  are  now  deemed  to  be  radically  erroneous  and  defective,  was 
made  in  the  heat  and  struggle  of  a  revolution,  when  we  were  just 
emerging  from  a  state  of  colonial  dependence,  in  which  we  had  always 
lived  and  lived  so  long,  looking  to  the  parent  land  for  every  thing,  that 
we  hardly  knew  what  sort  of  government  would  be  required  for  a  free 
people,  left  to  their  own  direction  in  the  management  of  their  affairs, 
and  having  their  own  resources  and  interests  in  their  own  hands.  Soon 
after  the  termination  of  the  war,  we  began  to  understand  our  new  situa¬ 
tion,  and  to  see  and  feel  the  necessity  of  essential  changes  in  the  frame 
of  our  government.  This  constitution  created  a  body,  called  “  the 
council  of  censors ,”  who  were  vested  with  the  power  to  call  a  conven¬ 
tion,  to  amend  the  constitution,  two-thirds  of  the  whole  number  concur¬ 
ring.  This  council  was  to  meet  every  seventh  year.  Their  first  meet¬ 
ing  was  held  in  November  1783,  immediately  after  the  termination  of 
the  war.  A  committee  was  appointed  u  to  report  those  articles  of  the 
constitution  which  are  materially  defective,  and  absolutely  require  alter¬ 
ation  and  amendment,  and  to  report  the  alterations  and  amendments.” 

I  will  refer  only  to  that  part  of  the  report  which  relates  to  the  subject 
we  are  considering.  It  is  thus — “  that  by  the  said  constitution,  the 
judges  of  the  supreme  court  are  to  be  commissioned  for  seven  years 
only,  and  are  removable  at  any  time  (for  misbehaviour)  by  the  general 
assembly.  Your  committee  conceive  the  said  constitution  to  be  in  this 
respect  materially  defective.  1.  Not  only  because  the  lives  and  pro¬ 
perty  of  the  citizens,  must,  in  a  great  degree,  depend  upon  the  judges, 
but  the  liberties  of  the  state  are  evidently  connected  with  their  indepen¬ 
dence.  2.  Because  if  the  assembly  should  pass  an  unconstitutional 
law,  and  the  judges  have  virtue  enough  to  refuse  to  obey  it,  the  same 
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assembly  could  instantly  remove  them.  3.  Because  at  the  close  of 
seven  years,  the  seats  of  the  judges  must  depend  on  the  will  of  the 
council;  wherefore  the  judges  will  naturally  be  under  an  undue  bias,  in 
favour  of  those  upon  whose  will  their  commissions  are  to  depend.” 
The  committee  recommend — “  that  the  judges  of  the  supreme  court,  and 
of  the  respective  courts  of  common  pleas,  shall  have  fixed  salaries;  shall 
be  appointed  and  commissioned  by  the  governor,  and  shall  hold  their 
appointments  and  salaries  during  good  behaviour.”  The  report  of  the 
committee  was  adopted  and  recommended  to  the  people  by  a  majority 
of  the  council,  but  as  two-thirds  were  required  for  the  call  of  a  conven¬ 
tion,  it  was  not  done  at  this  time.  Afterwards,  in  1789,  a  convention 
was  called,  in  the  manner  that  I,  on  a  former  occasion,  explained  to  the 
convention,  and  the  present  constitution  was  adopted.  I  have  shown 
that  this  was  the  clear  and  unequivocal  will  and  act  of  the  people  of 
Pennsylvania.  Here  we  find  the  independence  of  the  judges  provided 
for  in  the  manner  recommended  by  the  committee  of  the  council  of 
censors.  The  single  branch  of  the  legislature  was  changed  for  a  senate 
and  house  of  representatives;  the  executive  power  was  no  longer  vested 
in  a  president  and  council,  and  nobody  thinks  of  going  back  to  the  con¬ 
stitution  of  1776,  for  these  things.  The  judiciary  alone,  the  most 
powerless  for  evil  of  all  the  departments  of  government,  seems  to  be  a 
peculiar  object  of  the  rage  for  reform,  and  we  are  asked  to  retrograde 
as  to  that  to  the  constitution  of  1776. 

By  turning  to  the  minutes  of  the  convention  of  1789,  we  shall  see, 
that  on  the  question  between  a  judiciary  for  a  limited  term  and  during 
good  behaviour,  which  is  precisely  our  question,  the  vote  was  eight  for 
the  former,  and  fifty-six  for  the  latter.  This  is  something  for  us;  it  is 
some  evidence  in  favour  of  the  tenure  we  advocate,  for  in  this  fifty-six 
there  were  men  of  both  parties,  men  who  were  then  and  are  now  held 
in  the  highest  respect  as  leaders  of  the  democratic  party;  as  the  fathers 
of  the  democracy  of  Pennsylvania.  This  vote  was  on  a  preliminary 
question,  and  embraced  only  the  judges  of  the  supreme  court,  and  was 
taken  on  the  9th  ol  December,  1789.  On  the  21st  of  the  same  month, 
the  draft  of  the  constitution  was  reported,  extending  the  same  tenure  of 
good  behaviour  to  the  judges  of  the  common  pleas,  and  was  so  finally 
adopted.  An  attempt  was  made  to  render  the  judges  removeable  by  a 
majority  of  both  houses,  instead  of  two-thirds ,  which  failed,  eight  only 
voting  for  it.  This  is  something  to  show  that  the  jurists  and  statesmen 
of  that  day,  federalists  and  democrats,  and  the  people  of  Pennsylvania, 
looked  for  their  security,  for  the  faithful  administration  of  the  constitu¬ 
tion  and  the  laws,  in  an  independent  judiciary,  and  that  that  indepen¬ 
dence  was  to  be  found  in  giving  the  judges  safety  and  permanency  in 
their  places,  against  any  and  every  power,  legislative,  executive  and 
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popular,  while  they  behaved  themselves  well.  Good  behaviour  the 
tenure  with  fixed  salaries,  and  a  vote  for  their  removal,  either  on  an 
impeachment,  or  by  address  of  two-thirds  of  both  branches. 

To  weaken  the  authority  derived  from  the  opinions  and  doings  of  the 
great  men,  and  true  patriots  who  made  this  constitution,  we  have  been 
told,  that  the  two  youngest  men  of  this  convention  know  more  of  the 
science  of  government  than  the  whole  body  of  the  convention  of  1789. 
So  far  as  this  was  intended  as  a  personal  compliment  to  the  young  gen¬ 
tlemen  alluded  to,  I  have  no  wish  to  interfere  with  it.  They  are 
probably  a  little  surprised  themselves  to  make  this  discovery;  it  is,  pro¬ 
bably,  the  first  time  it  has  occurred  to  them.  As  to  one  of  them,  I  have 
been  accustomed  from  his  childhood  to  regard  him  with  feelings  of  the 
truest  kindness.  He  has  a  right  by  inheritance,  as  well  as  on  his  own 
account,  to  my  best  regard.  But  I  presume  this  observation  was  in¬ 
tended  as  an  argument,  and  as  such,  it  embraces  every  member  of  this 
convention:  as  such  I  meet  it,  not  intending,  however,  to  institute  a  per¬ 
sonal  comparison  between  the  members  of  this  and  of  that  convention. 
Some  of  us  might  feel  a  little  awkward  in  such  an  experiment.  The  argu¬ 
ment  is  founded  on  the  circumstance,  that  fifty  years  have  elapsed 
since  the  constitution  was  made;  that  these  have  been  years  of  great 
experience  and  trials  for  government.  Now  if  this  argument  be  good 
as  applied  to  this  constitution,  what  becomes  of  that  of  1776,  for  which 
our  reverence  has  been  claimed  as  the  government  of  Dr.  Franklin.  We 
are  more  than  sixty  years  in  advance  of  it;  and  what  shall  we  say  of  the 
democratic  government  of  William  Penn,  which  is  one  hundred  and 
sixty  years  behind  us,  if  time  is  the  only  teacher  of  this  science  ?  As 
to  Bacon  and  Locke ,  whose  opinions  have  heretofore  had  some  respect, 
they  are  thrown  at  an  immeasurable  distance  from  our  youngest  mem¬ 
bers,  and  Aristotle  and  Cicero  are  lost  in  darkness  and  ignorance.  Their 
stars,  hitherto  lights  of  the  world,  are  no  longer  visible  in  the  blaze  of 
knowledge  emanating  from  us,  and  every  one  of  us. 

If,  indeed,  I  look  to  the  great  events  that  have  passed  before  us,  since 
the  framing  of  our  constitution,  I  am  lost,  not  in  any  conceit  of  my 
own  superiority,  but  in  admiration  of  the  wisdom,  foresight  and 
patriotism  of  the  makers,  who  have  so  beautifully  and  firmly  appor¬ 
tioned  the  powers  of  the  government,  as  to  preserve  us  now  and  for¬ 
ever,  if  we  hold  to  it,  from  the  wild,  merciless  and  sanguinary  tragedies 
we  have  witnessed,  under  the  names  of  liberty  and  the  people.  True 
we  have  lived  in  an  eventful  period;  in  the  last  fifty  years  terrible  scenes 
have  been  enacted;  awful  lessons  have  been  taught.  We  have  seen  a 
people  let  loose  from  all  the  restraints  of  law;  abandoning  the  obligations 
of  religion  and  morality;  of  every  human  virtue  and  kind  feeling.  We 
have  seen  that  when  thus  left  to  their  own  impulses  and  passions,  they 
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will  darken  the  firmament  with  their  crimes,  and  flood  the  earth  with 
gore.  They  will  slaughter  thousands  for  pastime,  and  “  drink  hot 
blood,”  as  a  luxury. 

To  have  liberty,  in  its  true  sense,  we  must  have  a  government  of 
laws,  made  by  the  representatives  of  the  people,  equal  and  just  to  all, 
and  strong  enough  to  keep  down  turbulent  and  dangerous  passions.  We 
have  seen  lamentable  proofs  of  the  necessity  of  such  restraints.  But 
they  have  been  additional,  rather  than  new  proofs  of  this  truth.  It  has 
been  so  from  the  beginning.  Similar  scenes  have  been  enacted  on  the 
theatre  of  this  world,  again  and  again,  the  same  lessons  taught  and  for¬ 
gotten.  They  are  found  in  the  history  of  the  human  race,  in  the  nature 
of  man,  from  the  first  murder  in  Paradise  to  the  crimes  of  yesterday. 
These  truths,  these  lessons  were  as  well  known,  as  fully  appreciated, 
by  the  statesmen  and  jurists  of  1790,  as  they  are  now.  They  were 
known  to  the  learned  and  wise  of  fifty  years,  of  five  hundred,  of  a  thou¬ 
sand  years  ago.  They  are  proclaimed  in  their  writings;  they  appear  in 
the  pages  of  history.  The  insurrection  of  Massanicllo ,  was  a  French 
revolution  of  seven  days ;  and  remoter  times  furnish  many  such  ex¬ 
amples. 

But  are  the  study  and  knowledge  of  a  free  government  so  new  in  our 
country,  that  we  must  look  for  them  in  the  experience  of  the  last  few 
years?  Were  our  ancestors  ignorant  of  them,  and  may  we  claim  to 
treat  their  opinions  with  disregard  or  contempt?  I  pray  you,  sir,  to 
turn  to  the  essays,  the  remonstrances,  the  petitions  and  speeches  of  our 
American  patriots  antecedent  to  the  revolution,  and  during  it,  and  answer 
me  whether  the  principles  of  a  free  government,  of  rational,  safe,  consistent 
liberty  were  not  perfectly  known  to  them.  They  needed  not  the 
“  bloody  instruction”  of  the  French  revolution;  nor  the  agitators  of  re¬ 
form  here  or  elsewhere,  to  inform  them.  I  proceed  with  iny  evidence 
in  favour  of  the  judicial  tenure  of  good  behaviour,  drawn  from  the 
opinions  and  acts  of  our  own  statesmen  and  patriots. 

The  Constitution  of  the  United  States  was  antecedent  in  point  of 
time  to  that  of  Pennsylvania,  but  is  founded  on  the  same  principles,  so 
far  as  they  could  be  applied  to  a  confederated  government,  and  is  the 
same  upon  the  subject  we  are  discussing.  The  members  of  that  con¬ 
vention  were  the  most  distinguished  men  drawn  from  every  state  of  the 
Union;  men  who  had  long  enjoyed  and  eminently  deserved  the  confi¬ 
dence  of  the  people.  Many  of  them  had  proved  their  fidelity  and  abi¬ 
lity  through  the  revolutionary  contest.  Now  observe,  sir,  not  even  a 
proposal  was  made  in  that  convention  for  judges  for  a  limited  period. 
These  assembled  patriots  and  jurists  received  it  as  apolitical  axiom , 
established  by  the  uniform  practice  of  one  hundred  and  fifty  years  in 
England — settled  and  confirmed  by  the  sense  of  the  American  people, 
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that  the  tenure  of  the  office  of  a  judge  should  be  “  during  good  be¬ 
haviour.”  This  constitution,  adopting  and  establishing  this  principle, 
was  submitted  to  the  conventions  elected  by  the  people  in  every  state. 
You  know  it  met  with  a  strong  opposition  in  many  of  the  states,  of 
the  large  and  more  powerful  states.  It  had  ardent,  able,  and  persever¬ 
ing  enemies,  seeking  for  objections;  particularly  popular  objections,  in 
every  article  and  line.  But  this  tenure  of  good  behaviour,  as  far  as  I 
have  been  able  to  discover,  was  never  made  one  of  the  objections . 
Certainly  this  is  something;  this  is  much  to  support  us  here  who  are 
contending  for  the  same  thing.  Certainly  we  may  say  that  this  should 
inspire  our  opponents  with  some  distrust  of  their  own  opinions,  from 
whencesoever  they  may  have  derived  them.  Their  source  cannot  be 
purer  or  more  worthy  of  confidence.  They  should  hesitate  before  they 
overthrow  a  great  principle  thus  sustained  by  the  wisdom  and  experi¬ 
ence  of  so  many  years,  and  sanctioned  by  so  many  great  and  good 
men.  Need  I  hesitate  to  say  that  I  hold  the  judgment  of  the  one  hun¬ 
dred  men  who  put  their  names  to  the  constitutions  of  the  United  States 
and  of  Pennsylvania,  after  a  full  consultation,  deliberation,  and  discus¬ 
sion;  a  judgment  afterwards  affirmed  by  the  conventions  of  the  states 
after  a  second  examination  and  deliberation,  to  have  an  authority  infi¬ 
nitely  higher  than  the  thoughtless,  tumultuous,  uninformed  resolutions 
and  votes  of  a  popular  party  meeting  in  any  city,  district,  or  neighbour¬ 
hood,  got  up,  perhaps,  for  some  party  election  or  object,  and  deciding 
without  examination  or  knowledge,  excited  and  misled  by  the  clamo¬ 
rous  misrepresentations  of  designing,  selfish,  and  party  politicians?  I 
will  endeavour  to  follow  the  permanent,  unchanging  light  of  the  truth, 
and  not  these  inflamed  exhalations,  which  live  but  an  hour,  and  deceive 
and  mislead  while  they  do  live. 

I  will  proceed  with  examples  drawn  from  American  experience  and 
wisdom.  A  great  majority  of  the  states  have  adopted  the  judicial  tenure 
of  “  good  behaviour,”  and  I  believe  there  is  not  an  instance  where, 
after  trying  it,  any  state  has  gone  back  to  a  term  of  years.  If  we  shall 
not  do  it,  Pennsylvania  will  give  the  first  example  of  such  a  retrograde 
movement.  Not  more  than  six  or  seven  now  appoint  their  judges  for 
a  limited  number  of  years;  all  the  rest  either  appoint  them  during  good 
behaviour,  or  to  a  certain,  advanced  age  of  the  judge,  as  sixty  or  seventy 
years.  Of  the  latter  the  number  is  small,  and  even  this  mode  although 
liable  to  many  objections,  preserves  the  principle  of  independence  as 
the  incumbent  cannot  look  to  a  re-appointment.  Those  states  who 
have  taken  the  term  for  years  are  among  the  new  ones;  as  they  grow 
older  and  enlarge  their  experience  they  will  grow  wiser.  New  Jersey, 
I  admit,  is  an  exception.  She  still  retains  her  constitution  of  1776, 
and  the  judges  of  her  supreme  court  are  appointed  by  the  legislature, 
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in  joint  meeting,  every  seven  years.  That  constitution  was  made,  like 
the  first  one  of  Pennsylvania,  during  the  revolution,  and  when  we  had 
not  much  experience  in  the  business  of  government.  It  has  many  ac¬ 
knowledged  defects  and  various  conflicting  causes  and  interests  have 
prevented  a  revision  of  it.  I  am  sure  that  the  appointment  of  judges 
by  the  legislature  for  a  term  of  years  is  not  considered  by  the  judicious 
men  of  that  state  as  a  wise  provision.  But  how  has  this  principle 
worked  in  New  Jersey.  A  recent  example  will  show.  You  know  of 
the  schism  in  the  society  of  Friends,  divided  into  two  parties,  usually 
denominated,  the  Orthordox  and  the  Hicksites.  The  latter  are  the 
most  numerous  in  New  Jersey.  Each  claims  to  be  of  the  true,  origi¬ 
nal  Quaker  faith.  A  suit  was  brought  in  the  court  of  chancery  of  the 
state,  in  which  the  claims  of  these  parties  to  supremacy  were  directly 
or  incidentally  involved.  The  governor,  who  is  ex-officio  chancellor, 
turned  the  case  over  to  two  judges  of  the  supreme  court,  he  having  been 
counsel  for  one  of  the  parties,  Chief  Justice  Ewing,  and  Judge  Drake. 
The  case  was  argued  by  the  first  counsel  of  the  state  with  great  learn¬ 
ing  and  indefatigable  labour.  The  judges,  after  full  deliberation,  gave 
their  opinions  at  large,  in  favour  of  the  Orthordox,  on  the  question  im¬ 
mediately  in  issue,  although,  I  believe  it  did  not  cover  all  the  questions 
raised  and  argued  by  the  counsel.  Whether  the  judgment  of  the  court 
was  right  or  wrong  is  no  matter  of  inquiry.  No  man  lives  who  now 
doubts  or  who  has  ever  doubted,  that  the  opinions  of  the  judges,  were 
the  result  of  their  honest  and  conscientious  convictions  of  the  law  of 
the  case;  no  man  has  accused,  or  would  venture  to  accuse  either  of  the 
judges  of  any  partiality,  feeling  or  interest  in  the  subject  in  contro¬ 
versy;  of  any  impure  or  undue  bias  to  the  one  side  or  the  other.  What 
followed?  The  time  arrived  soon  after  when  the  commissions  of  these 
judges  were  to  be  submitted  to  the  legislature  for  their  re-appointment. 
At  the  election  for  the  members  of  that  legislature,  this  suit  and  the 
judgment  rendered  upon  it,  and  the  judges  who  rendered  the  judgment 
were  made  prominent  and  decisive  considerations  at  the  polls.  A  coa¬ 
lition  was  said  to  have  been  made  between  the  Hicksite  Quakers  and  a 
political  party,  in  the  state  for  mutual  support.  They  obtained  a  ma¬ 
jority  in  the  legislature.  What  was  the  consequence  to  Judge  Drake? 
He  was  turned  out  of  office;  he  was  turned  out  for  the  opinion  he  had 
given  in  the  honest  discharge  of  his  official  duty.  I  say  he  was  turned 
out  for  this  and  for  nothing  else,  for  this  reason  has  been  openly  avowed 
by  some  of  those  who  did  the  foul  deed;  it  has  been  repeatedly  admit¬ 
ted  and  asserted*  and  no  other  reason  has  ever  been  assigned  for  it , 
whatever  apologies  may  have  been  attempted.  Let  us  pursue  this  tale 
of  judicial  dependence  to  its  melancholy  end.  Judge  Drake  had  left  a 
respectable  and  independent  practice  at  the  bar  to  take  a  seat  on  the 


bench  of  the  supreme  court,  on  the  invitation  and  appointment  of  the 
legislature  of  New  Jersey.  He  removed  from  the  county  of  his  resi¬ 
dence  to  a  more  central  position  that  he  might  the  better  perform  the 
duties  of  his  office;  he  performed  those  duties  for  seven  years  with  un¬ 
exceptionable  learning,  fidelity,  diligence,  and  courtesy,  with  a  salary 
barely  competent  to  his  support.  He  was  the  father  of  an  amiable 
family  looking  to  him  for  support;  he  had  no  property  but  his  profes¬ 
sion.  At  the  end  of  seven  years,  when  he  was  entirely  cut  off  from 
his  practice  as  a  lawyer,  he  is  turned  adrift  to  get  his  bread  as  he  might, 
as  a  punishment,  as  a  retaliation  for  a  judgment  which  had  offended 
a  powerful  party  in  the  state.  The  sad  story  does  not  end  here.  He 
was  reduced  to  pecuniary  difficulties,  and,  since  we  have  been  here  in 
session,  I  have  seen  his  death  announced  in  the  middle  age  of  life,  the 
very  prime  of  his  usefulness.  If  I  am  not  misinformed  as  to  his  cir¬ 
cumstances  and  sufferings,  his  death  may  be  attributed  to  mortification 
and  distress,  working  upon  a  delicate  frame  and  a  sensitive  mind.  I 
had  a  personal  knowledge  of  this  gentleman,  and  may  be  permitted  to 
pay  my  humble  tribute  to  his  memory  even  here.  He  was  a  man  of 
the  most  amiable  temper  and  deportment;  a  lawyer  of  undoubted  ability, 
and  absolutely  without  the  suspicion  of  stain  or  reproach  upon  his 
moral  or  official  integrity.  He  discharged  his  judicial  duties  with  a 
patient  and  unremitting  assiduity;  with  a  pure  and  undisturbed  impar¬ 
tiality.  Such  a  man,  such  a  judge  was  made  the  victim  of  an  angry 
and  disappointed  suitor,  and  the  term  for  years  was  the  means  by  which 
they  wreaked  their  vengeance  of  him. 

But  Chief  Justice  Ewing,  the  joint  offender,  what  became  of  him  ? 
It  pleased  Heaven  to  take  him  off  before  the  meeting  of  this  potent 
legislature.  He  died  of  cholera  a  few  weeks  before  their  meeting. 
Doubtless  he  would  have  shared  the  fate  of  his  colleague;  it  has  been  so 
said  by  those  who  held  the  power.  And  why  should  he  not  ?  No 
distinction  can  be  drawn  between  the  two  culprits  which  should  have 
saved  him.  I  cannot  dismiss  this  honoured  name  without  a  word  of 
respect.  If,  in  a  state  possessing  so  many  men  of  eminent  talents  and 
virtue;  so  many  lawyers  of  learning  and  integrity,  any  one  could  be 
said  to  be  first  in  public  estimation,  it  was  Chief  Justice  Ewing.  He 
was  a  man  of  retired,  studious  habits,  devoted  to  his  library  and  pro¬ 
fessional  engagements,  mingling  little  with  the  gaieties  or  business  of 
the  world,  less  with  its  politics,  and  not  at  all  with  the  restless  and  in¬ 
tolerant  spirit  of  party  strife.  To  the  bench  of  the  supreme  court  of  his 
native  state,  he  brought  a  powerful  and  discriminating  understanding;  a 
mind  richly  stored  with  various  learning;  a  profound  and  enlarged  know¬ 
ledge  of  the  law;  a  clear  head,  undisturbed  by  passion  or  impatience, 
and  a  heart  as  pure  as  man  can  have.  That  man  too  was  the  destined 
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victim  of  party  intolerance  and  the  “  term  for  years.""  lie  was  saved 
from  this  mortification  and  injustice;  the  state  was  saved  from  this  dis¬ 
grace  by  his  lamented  death. 

Rhode  Island  is  another  state,  in  which  judges  are  appointed  for 
short  terms.  But  where  a  chief  justice  is  paid  for  his  services  with 
$250  a  year,  or  thereabouts,  the  judiciary  can  be  held  in  very  little 
estimation.  The  difficulty  should  be  to  get  any  lawyer,  even  the  hum¬ 
blest,  to  take  the  office,  and  I  should  presume  that  the  fear  of  removal 
would  never  be  an  objection  with  any  body. 

Let  me  finally,  on  this  part  of  the  case,  refer  you  to  the  opinions  of 
our  most  distinguished  statesmen  and  jurists,  as  expressed  in  their  wri¬ 
tings  and  speeches.  I  must  content  myself  with  making  this  reference 
in  a  general  way.  A  citation  of  them  in  detail  would  require  more  of 
your  time  and  patience,  than  I  have  the  right  or  inclination  to  ask.  In 
the  78th  number  of  the  Federalist,  the  judicial  office  is  most  ably  dis¬ 
cussed,  and  the  tenure  of  good  behaviour  treated  as  a  conceded,  unques¬ 
tioned  principle. 

Thus  stands  the  question  as  before  us,  on  the  ground  of  precedent 
and  authority.  How  is  it  on  the  argument  ?  Here  we  find  more 
difficulty,  the  difficulty  of  knowing  how  to  go  about  to  prove  by  argu¬ 
ment,  what  we  have  been  accustomed  to  consider  as  an  admitted  truth; 
a  political  axiom;  a  postulate,  clear  and  self-evident.  No  one  has,  and 
I  presume  no  one  will,  venture  to  say,  that  the  judiciary  ought  not  to 
be  independent.  All  profess  to  want  competent,  efficient,  and  indepen¬ 
dent  judges;  all  feel  and  acknowledge  the  necessity  of  it,  and  agree  that 
without  it  there  can  be  no  liberty,  no  law,  no  safety  for  person  or  pro¬ 
perty.  This  admission,  one  would  suppose,  would  carry  us  one  step 
further;  that  the  more  independent  the  judges  are  made  of  external  in¬ 
fluence,  the  better;  that  a  complete,  absolute,  entire  independence  of 
such  influence,  is  the  desired  point  to  be  attained;  that  any  thing  short 
of  this  is  an  evil,  a  defect  in  the  system.  When  I  speak  of  an  inde¬ 
pendent  judge,  1  do  not  mean  an  arbitrary,  self-willed  creature,  confi¬ 
dent  of  his  own  infallibility  and  obstinate  in  his  will.  I  mean  that  the 
judge  in  declaring  the  law,  in  rendering  his  judgment  upon  every  case 
submitted  to  him,  in  his  opinions  of  the  fact  and  the  law,  shall  be  abso¬ 
lutely  free  from  every  extraneous  bias,  from  every  pressure  of  interest, 
fear,  or  favour.  That  he  shall  know  nothing,  think  of  nothing  but  the 
case  as  it  appears  on  the  evidence,  and  the  law  as  he  truly  and  consci¬ 
entiously  believes  it  to  be. '  In  short,  that  in  performing  the  duties  of 
his  office,  he  shall  be  placed  beyond  the  reach  of  every  feeling  or  influ¬ 
ence  of  fear  or  favour,  of  any  benefit  or  injury  to  himself  on  the  one 
side  or  the  other.  He  is  to  apprehend  no  consequences  to  himself, 
except  such  as  shall  arise  from  his  oivn  good  or  ill  behaviour.  I  would 
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make  him  the  arbiter  of  his  own  fate ,  for  the  continuance  or  loss  of 
his  office,  and  I  would,  having  so  placed  him,  hold  him  to  a  strict  ac¬ 
count.  Take  from  him  the  temptations  to  be  dishonest  and  unjust, 
which  might  assail  human  infirmity  too  strongly,  and  then,  if  he  is  dis¬ 
honest  and  unjust,  he  has  no  apology;  he  is  unworthy  and  corrupt,  and 
no  one  will  lament  his  fall  and  disgrace. 

The  policy  of  a  wise,  and  I  will  say,  of  a  just  government,  will  be 
not  to  depend  upon  the  duty  of  a  judge  to  resist  temptations,  but  to 
withdraw  him  from  them.  Every  one  who  has  read  and  considered  the 
infirmity  of  human  nature,  will  believe,  that  he  cannot  prefer  a  more 
necessary  prayer  to  Heaven,  than  that  he  may  be  kept  from  temptation. 
Ask  the  ruined  speculator;  the  frantic  and  beggared  gambler;  the  dis¬ 
graced  and  emaciated  drunkard;  the  forger,  the  robber,  given  over  to 
irrecoverable  infamy,  what  brought  them  to  their  awful  fate?  They 
will  answer,  temptation.  Inquire  into  the  causes  of  the  fall  of  ambi¬ 
tion;  of  the  dilapidations  of  virtue,  the  treacheries  of  friendship,  the 
falsehood  and  infidelity  of  love,  they  will  all  be  found  in  temptation. 

I  know  it  is  vauntingly  said,  it  has  been  repeated  again  and  again 
here,  that  if  a  judge  is  an  honest  man,  he  will  be  so,  whatever  may  be 
the  tenure  of  his  office.  This  is  truly  a  fine  sentiment;  a  beautiful  and 
sublime  morality;  but  is  it  found  or  founded  in  truth  and  experience  ? 
Let  the  man  who  would  offer  this  argument  to  you,  who  would  impose 
on  himself  with  it,  honestly  review  his  own  life,  and  say,  has  he 
always  acted  upon  it;  has  he  carried  it  out  in  his  own  conduct — has  he 
abided  by  it  at  all  times,  and  under  all  circumstances  ?  If  he  bear  the 
scrutiny;  if  he  flinch  not  under  the  trial,  I  hesitate  not  to  pronounce, 
that  he  is  the  best  and  purest  mortal  that  ever  lived.  This  convention 
is  honoured  by  having  such  a  member;  we  are  all  honoured  by  sitting 
in  his  presence;  the  state  is  honoured  by  such  a  citizen;  human  nature 
is  honoured  by  the  existence  of  such  a  man.  Let  him  stand  out,  that  I 
may  behold  and  reverence  the  prodigy.  Sir,  I  call  upon  every  man 
who  hears  me,  who  now  demands  this  exalted  integrity  in  a  judge,  to 
look  to  himself,  yes  daily  and  hourly,  even  here  in  the  discharge  of  the 
most  solemn  and  important  powers  and  duties  that  could  be  imposed 
upon  him,  that  could  be  entrusted  to  him,  let  him  answer,  does  he  never 
feel  himself  touched  and  drawn,  and  strongly  too,  by  the  temptation  of 
popularity,  by  the  fear  of  some  paper  or  party  in  his  district,  some 
printer  or  demagogue  ?  Does  he  always  look  fearlessly  and  steadily  to 
the  question,  with  an  eye  that  never  blinks;  a  heart  that  never  beats 
with  anxiety  for  himself  ?  Does  lie  cast  no  look  behind  or  before;  on 
the  one  side  or  the  other,  to  discover  the  consequences  to  himself;  to 
serve  local  opinions  and  interests,  and  does  he  act,  in  every  vote,  as  he 
would  act,  if  left  freely  to  the  exercise  of  his  own  understanding  and 
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judgment  ?  Has  he  always  here  and  elsewhere  been  willing  to  sur¬ 
render  his  petty  objects  of  ambition;  his  hopes  of  a  ’squireship,  or  a 
seat  in  the  house  of  assembly,  to  his  strict  sense  of  right  and  wrong  ? 
Before  gentlemen  ask  of  judges  to  raise  themselves  far  above  the  ordi¬ 
nary  standard  of  human  virtue,  let  them  be  assured  that  they  have  come 
up  to  it.  Sir,  the  man  has  never  lived,  who  can  lay  his  hand  on  his 
heart  and  say,  in  the  presence  of  his  God,  the  searcher  of  that  heart, 
that  he  has  never  been  drawn  from  his  duty  by  the  seductions  of  plea¬ 
sure,  or  the  temptations  of  interest.  I  know  not  by  what  rule  of  mo¬ 
rality,  justice  or  conscience,  one  public  functionary  may  look  with  a 
keen  and  eagle  eye  to  his  own  popularity  and  pursuit,  in  the  discharge 
of  his  duties,  while  you  demand  from  another,  that  he  shall  walk  with¬ 
out  halting  or  deviation,  on  the  line  of  the  purest  integrity  and  self- 
denial,  even  to  the  extremities  of  distress  and  ruin.  I  know  that,  in  the 
case  I  have  put  of  a~representative,  he  endeavours  to  shield  himself  from 
his  own  reproaches  by  pretending  an  obedience  to  the  will  of  the  peo¬ 
ple,  the  flattering  unction  with  which  such  offenders  against  their  own 
consciences  try  to  justify  or  soften  the  offence,  and  heal  the  wound. 
But  if  any  one  of  them  will  look  honestly  into  his  own  bosom,  he  will 
find  self  there,  riding  on  the  backs  of  the  people.  While  you  must 
have  men  for  judges,  do  not  require  of  them  to  be  angels;  and  even 
they  might  fall;  and  if  they  fall  not,  they  would  be  soiled  by  the  breath 
of  party  calumny,  or  struck  by  the  hand  of  some  resentful  enemy. 

No  wise  and  just  man  in  his  private  dealings;  no  wise  and  just  go¬ 
vernment  in  the  administration  of  its  affairs,  will  expose,  unnecessarily, 
those  whose  faithful  services  are  required,  to  the  dangers  of  temptation; 
but  will  guard  them  as  much  as  possible,  from  every  inducement  and 
apology  to  be  false  to  their  trust.  Let  me  present  to  you  a  judge,  truly 
and  honestly  inclined;  willing  and  wishing  to  do  his  duty,  with  an 
ordinary  share  of  firmness.  His  commission  is  about  to  expire;  he 
is  to  look  to  those  who  hold  the  power  in  their  hands  for  his  office, 
for  his  bread.  A  cause  comes  before  him  embracing  political  inte¬ 
rests  and  feelings,  perhaps  directly,  or  indirectly  in  the  person  of 
some  favourite  leader  of  the  predominant  party  in  the  state,  which 
party  has  offices  and  honours  at  its  disposal.  Is  it  not  asking  too 
much  of  a  judge,  in  such  a  situation,  to  have  no  bias,  no  fear  of 
the  result ;  that  he  shall  not  for  a  moment  turn  his  eyes  from  the 
cause  and  its  merits  to  himself,  his  home,  and  his  dependent  family  ? 
Do  not  ask  it.  I  do  not  speak  of  a  case  of  clear,  unmitigated  par¬ 
tiality  and  corruption — of  undeniable  and  palpable  wrong.  Few  cases 
are  so  bald  as  this;  there  are  few  in  which  plausible  reasons  may  not 
be  found  for  the  worse  cause,  and  if  you  will  put  the  ingenuity  of  your 
judge  to  the  trial,  he  may  be  most  unjust  in  his  decision  and  maintain 
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the  appearance  of  right.  Put  him  not  under  the  difficulty  of  choosing 
between  his  own  injury  and  that  of  a  suitor.  Look  about  you — do  you 
not  see  daily,  in  the  private  transactions  of  men;  in  the  dealings  of 
debtors  and  creditors,  that  conscience  is  hard  pressed  by  poverty;  that 
duty  trembles  and  falters  before  approaching  want  and  distress  ?  May 
he  not  remember  the  fate  of  Judge  Drake,  and  endeavour  to  avert  it 
from  himself  ?  May  he  not  remember  the  portentous  question  of  Crom¬ 
well,  “  Who  made  you  judges  ?”  and  ask,  will  not  an  offended  gover¬ 
nor  put  the  same  inquiry  to  him  ?  I  say,  sir,  to  expect  of  any  man,  that, 
to  protect  some  obscure  individual,  without  power  or  influence,  from 
injustice  and  wrong,  a  judge  will  bring  himself  and  his  family  to  want, 
when  he  may  find  a  shelter  for  himself  and  them  by  taxing  his  inge¬ 
nuity,  to  make  “  the  worse  appear  the  better  cause,”  is  as  unjust  as  it 
is  unwise.  Before  you  ask  this,  be  assured  that  you  can  truly  say,  you 
would  stand  the  trial  without  wavering.  If  any  man,  wrapped  in  his 
own  conceit,  and  intolerant  to  human  infirmity,  will  say  that  he  is 
above  the  power  of  temptation,  I  say  to  him,  he  is  a  fool  or  a  hypo¬ 
crite. 

As  I  am  now  opening  the  subject  of  this  debate,  in  performance  of 
my  duty  as  chairman  of  the  committee  on  the  judiciary,  I  cannot  anti¬ 
cipate  the  arguments  that  may  be  brought  to  oppose  my  principles,  and 
support  the  report  of  the  minority  in  favour  of  a  tenure  for  a  limited 
term  of  years.  Some  suggestions,  however,  have  from  time  to  time, 
fallen  from  members  in  the  discussion  of  other  subjects,  which  apply 
to  that  now  under  consideration.  I  will  briefly  notice  them. 

We  have  heard  of  “  pledges  and  promises,”  made  by  delegates  to 
some  powers  or  persons  at  home,  by  which  they  feel  themselves  to  be 
bound  here,  whatever  may  be  their  own  convictions  and  opinions;  I  am 
free  to  say,  that  I  hold  all  such  promises  and  pledges  to  be  rash,  un¬ 
warranted,  and  unbecoming  an  upright  and  independent  representative 
of  the  people.  We  come  into  this  assembly  from  different  parts  of  the 
state;  we  have  been  sent  here  to  consult  together  and  then  to  decide 
and  adopt  that  which  the  good  of  the  commonwealth  demands  of  us.  I 
have  never  given,  or  been  asked  to  give  any  such  promise  or  pledge;  I 
have  never  been  asked  to  bind  my  conscience  or  judgment  to  any  thing 
by  anticipation,  and  I  would  not  thus  bind  myself  to  do,  perhaps,  what 
I  know  to  be  wrong  and  injurious  to  the  country,  at  the  bidding  of  any 
man  or  set  of  men.  If  the  people  have  confidence  in  me,  let  them 
trust  me;  if  they  have  not,  they  ought  not  to  make  me  their  representa¬ 
tive.  This  is  for  myself.  I  do  not  question  the  principles  or  motives 
of  any  one  who  thinks  he  is  bound  to  a  different  course.  As  to  the 
pledges  and  promises  of  the  delegates  in  this  convention;  I  will  not 
doubt  that  when  they  were  given,  it  was  done  in  good  faith,  and  the 
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vote  promised  was  in  full  accordance  with  the  opinions  of  the  delegate 
at  the  time.  That  he  did  not  promise  to  do  that  which  he  believed  then 
to  be  wrong  and  against  the  true  interests  of  his  country.  But  what 
has  brought  these  gentlemen  here  ?  Are  all  our  consultations,  our  de¬ 
liberations,  our  debatings,  mere  useless  forms  and  mockeries  ?  Are  they 
to  be  terminated  by  a  vote  settled  immovably,  many  months  ago,  before 
we  had  spoken  to  or  seen  each  other?  The  money  of  the  state  and 
our  time  are  expended  without  any  good  purpose  or  end,  if  this  be  the 
case.  We  might,  in  a  few  days,  have  severally  given  in  our  pledges 
and  promises,  and  the  business  would  have  been  at  once  settled  accord¬ 
ing  to  them.  No,  sir,  this  is  not  the  degraded  situation  of  the  members 
of  this  convention.  Heaven  forbid  that  it  should  be.  We  are  here,  I 
repeat,  to  consult  together  respecting  great  objects  of  public  weal.  We 
bring  various  opinions  and  various  information  from  different  parts  of 
the  state.  It  is  our  duty  to  compare  them,  to  weigh  them;  to  hear  each 
other  in  a  spirit  of  candour  and  honesty,  to  receive  the  lights  we  may 
impart  to  each  other,  and  to  yield  to  the  convictions  that  are  approved 
by  conscience  and  truth,  after  such  deliberate  examinations  of  every 
subject  submitted  to  us.  Let  me  suppose  that  any  one  of  you  came  to 
this  assembly,  with  the  preconceived  opinion,  honestly  entertained,  that 
the  judicial  tenure  ought  to  be  for  a  term  of  years;  that  such  was  the 
opinion  of  the  people  around  him  at  home,  and  that  therefore,  he  pro¬ 
mised  them,  that  he  would  in  this  convention  give  his  support  and  vote 
for  that  tenure.  Let  us  proceed  a  step  further,  and  suppose,  that  this 
same  delegate  after  having  listened  to  the  argument  of  this  question, 
should  be  clearly  convinced  that  he  was  in  an  error;  that  his  opinion 
had  been  formed  on  short-sighted  views,  that  they  stand  on  narrow 
ground,  and  not  on  the  broad  basis  of  the  general  welfare;  that  it  was 
rash  and  unadvised;  that  he  owed  it  to  himself,  to  his  honour  and  con¬ 
science,  to  his  country  and  her  dearest  interests  to  retract  that  opinion; 
can  any  honest  man,  any  one  who  deserves  the  name  of  a  patriot,  hesi¬ 
tate  to  say  what  he  ought  to  do  in  such  circumstances  ?  To  hold  him¬ 
self  to  such  a  promise,  would  be  to  make  himself  the  slave  of  others,  to 
be  more  degraded  than  a  galley  slave,  for  he,  while  he  tugs  at  the  oar, 
while  his  limbs  are  fettered  and  bound,  and  his  back  lacerated  with 
stripes,  he  has  a  free  mind,  his  opinions  are  free,  his  conscience  is  un¬ 
scarred.  As  to  the  gentlemen,  who,  after  hearing  the  argument,  and 
deliberately  reflecting  upon  the  whole  subject,  in  all  its  bearing  and 
consequences,  shall  still  believe  of  themselves,  and  for  themselves  that 
the  judicial  tenure  ought  to  be  reduced  to  a  term  of  years,  I  shall  hold 
them  and  their  opinions  in  the  respect  which  is  always  due  to  honour¬ 
able  men,  even  when  we  think  they  are  labouring  in  an  error.  Not  so 

of  those,  if  there  be  any  such,  who  will  repudiate  their  own  judgment, 
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and  violate  their  consciences  in  the  performance  of  premature  promises, 
“  more  honoured  in  the  breach  than  the  observance.”  Let  us  follow 
one  of  these  delegates,  I  repeat  if  there  be  one,  to  his  home,  and  in 
in  giving  an  account  of  his  doings  here,  he  should  say  to  the  people, 
by  way  of  recommending  himself  to  them,  I  have  carried  into  effect,  I 
have  put  into  your  fundamental  laws,  the  principle  and  opinions  that 
you  and  I  entertained  before  I  went  to  the  convention;  but  I  must  tell 
you,  and  this  is  my  great  merit ,  and  shows  my  submission  to  your 
will,  that  I  was  entirely  convinced  that  our  opinion  was  wrong;  that 
your  true  interests  and  those  of  the  commonwealth  demanded  of  me  a 
different  action.  What  would  your  constituents,  honest  and  intelligent 
lovers  of  their  country,  reply  to  you  ?  They  would  tell  you  that  you 
had  dishonestly  inflicted  an  injury  on  them  and  the  commonwealth; 
that  you  had  violated  your  duty.  They  would  say,  we  delegated  you 
as  our  representative  to  go  and  set  in  the  great  council  of  the  people;  to 
obtain  information  which  we  had  not,  to  have  the  means  of  forming 
correct  opinions  which  we  had  not.  We  will  trust  you  no  more. 
Never  again  will  we  commit  ourselves  and  our  interests  to  a  senseless 
automaton,  a  thing  that  acts  without  thinking,  and  decides  without  hear¬ 
ing.  You  may  have  followed  the  letter,  but  not  the  spirit  of  our  will. 
You  have  abandoned  our  dearest  interests  by  a  blind  submission  to  an 
unadvised  opinion,  w7hich  your  own  better  instructed  judgment  rejected; 
you  have  betrayed  your  trust  by  fearing  to  do  your  duty.  It  is  true 
your  fault  began  in  our  error,  but  you  had  the  means  of  correcting  it, 
and  still  persevered  in  it.  Rather  let  the  delegate  who  is  trammelled 
with  these  promises  and  pledges  go  back  to  his  constituents;  tell  them 
the  truth  of  the  case,  confess  to  them  that  he  has  changed  his  opinion, 
and  explain  to  them  the  reasons  of  it.  Let  him  trust  to  their  good 
sense,  their  justice,  their  generosity,  their  ready  apprehension  of  what 
is  right,  when  it  is  fairly  put  before  them. 

Why  do  I  see  assembled  in  this  hall  men  distinguished  for  talents, 
for  their  private  and  public  worth,  for  the  confidence  the  people  have  in 
them,  and  which  they  have  earned  by  their  virtues  and  services  ?  If 
they  are  to  play  so  poor  a  part;  if  they  are  to  have  neither  will,  nor 
vote,  nor  speech  nor  action  of  their  own,  any  inferior  agents  could  have 
performed  the  low  and  degraded  duties  of  bounden  slaves. 

In  the  beginning  of  our  session  these  annunciations  of  the  will  of  the 
peojile,  had  something  imposing  in  them,  especially  to  one  not  accus¬ 
tomed  to  hear  them  pronounced  with  so  much  authority  ?  When  we 
heard  respectable  gentlemen  solemnly  declare,  as  of  their  own  personal 
knowledge,  the  will  and  wishes  of  the  people,  we  could  not  but  feel  the 
impression  of  such  declarations  from  such  a  source.  The  will  of  the 
people  of  Pennsylvania  !  Who  could  put  himself  in  opposition  to  it  ? 


But  this  cry  has  been  repeated  so  often;  it  has  come  forth  on  such 
petty  questions  and  occasions,  that  it  has  lost  its  potency;  it  has,  indeed, 
if  I  may  say  so,  become  almost  ridiculous.  Scarcely  a  proposition  or 
opinion  has  been  offered  to  us,  that  it  was  not  backed  and  vouched  by 
the  will  of  the  people.  That  great  power  has  not  been  reserved  for 
great  principles,  but  if  the  question  was,  whether  the  general  election 
should  be  held  on  the  second  or  third  Tuesday  of  October,  the  will  of 
the  people  was  brought  down  to  decide  it.  This  is  nonsense.  As  to 
myself,  I  know  of  no  will  of  the  people  but  this — that  every  represen¬ 
tative  of  the  people  here  shall  do  his  duty  faithfully  and  fearlessly, 
according  to  his  own  calm,  unbiassed  judgment  and  true  conscience.  If 
they  have  any  other  will,  repugnant  to  this,  (which  I  do  not  believe)  I 
am  not  their  servant  to  do  their  work.  Shall  I  lay  myself  a  voluntary, 
bounden  slave  at  the  feet  of  other  men  like  myself.  Shall  I  surrender 
my  conscience,  my  honour,  my  soul  to  those,  who  owe  no  responsi¬ 
bility  to  me  or  to  any  one  for  the  consequences  of  their  commands,  but 
leave  me  to  answer  not  only  to  myself,  but  to  the  country  for  all  that 
may  ensue.  Is  this  to  be  a  freeman  or  the  representative  of  freemen  ? 
It  is  incomprehensible  to  me,  that  gentlemen,  who  cherish  this  anxious, 
tender  care  and  concern  for  the  freedom  of  others,  should  have  so  little 
regard  for  their  own.  But  let  us  not  be  deceived;  we  are  not.  Let  us 
search  into  this  humble  devotion  to  the  people,  and  shall  we  not  find  it 
neither  more  nor  less  than  a  devotion  to  a  party,  and  pursued  one  step 
further  will  it  not  be  found  to  end  in  the  patriot  himself ,  in  some  selfish, 
personal  object  of  ambition  or  gain  ? 

It  has  been  urged  from  several  quarters  of  the  house,  that  the  cry  of 
the  people  is  against  “  life  offices  ”  that  they  will  have  no  life  office  in 
the  constitution.  Nor  is  there  any  such;  the  judicial  tenure  is  not  de¬ 
clared  to  be  for  life,  but  “  during  the  good  behaviour”  of  the  judge  !  It 
can,  therefore,  be  a  life  office  only  on  the  contingency  and  condition 
that  he  shall  behave  well  during  his  life.  Does  any  one  object  to  this  ? 
Is  any  one  desirous  that  a  judge  shall  not  behave  well,  because  thereby 
he  will  have  his  life  in  his  office.  If  a  judge  discharge  his  duties  faith¬ 
fully  and  diligently,  he  cannot  be  removed;  if  he  does  not  he  may  be 
removed.  This  is  the  life  office,  and  every  good  man  must  desire  that 
every  judge  may  thus  make  his  office  continue  during  his  life.  But 
this  name  is  given  to  this  tenure  to  bring  odium  and  distrust  upon  it.  I 
well  know,  sir,  the  potency  of  names  and  phrases  upon  the  public  pre¬ 
judices  and  passions.  Parties  have  their  watchwords,  and  soldiers  their 
battle  cry.  They  are  given  to  them  by  their  leaders,  the  rank  and  file 
repeat  them,  shout  them,  without  knowing  or  inquiring  their  meaning, 
or  caring  whether  they  have  any  or  not.  No  popery  kept  nearly  one 
half  of  the  people  of  Great  Britain,  a  brave  and  generous  race,  inhabiting 
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a  fertile  soil  and  a  genial  sky,  under  a  galling,  degrading  oppression, 
suffering  under  intolerable  penalties  and  disabilities  for  more  than  a  cen¬ 
tury.  Ireland  has  smarted  and  groaned,  has  been  kept  miserable  and 
poor,  by  the  power  of  an  unmeaning  phrase.  The  same  senseless  cry 
of  no  popery ,  under  the  instigation  of  Lord  George  Gordon,  made  the 
mob  of  London  frantic,  and  led  them  on  to  deeds  of  blood  and  conflagra¬ 
tions  of  incalculable  mischief.  Aristocrats  was  the  murder  cry  of  re¬ 
volutionary  France,  and  neither  age  or  sex,  virtue  or  innocence  could 
save  the  victim,  when  popular  fury  or  private  revenge  had  fixed  upon 
him  this  dreaded  appellation.  Sir,  we  have  seen,  we  even  now  see, 
the  power  of  a  name  in  these  United  States.  Need  I  fear  to  say,  that 
the  name  of  a  Federalist ,  without  further  inquiry  into  the  character  or 
principles  of  the  man,  has  excluded  some  of  the  best  and  wisest,  and 
truest  men  of  our  country  from  every  public  trust,  and  has  even  been 
made  them  objects  almost  of  abhorrence  to  the  mass  of  the  people.  I 
am,  and  always  have  been  one  of  this  persecuted,  despised  party. 
There  are,  it  is  true,  but  few  of  us  left,  but  we  may  claim  to  be  sincere 
at  least,  for  we  have  had  a  long  and  severe  trial,  when,  perhaps,  we 
might  have  been  taken  into  favour  by  abandoning  our  principles.  I 
began  with  the  administration  of  Washington;  I  was  and  am  a  federalist 
of  that  day  and  school.  I  have  never  changed,  because  I  have  as  yet 
seen  nothing  better.  I  am  one  of  the  fragments,  an  unimportant  one  now 
and  always,  of  that  broken  and  scattered  party;  but  it  cannot  be  said  of  me, 
(as  Mr.  Jefferson  pleasantly  remarked  of  a  Virginia  member  of  Con¬ 
gress)  that  I  am  the  residuary  legatee  of  the  federalism  of  Pennsylvania, 
for  I  think  I  see  some  sixteen  or  eighteen  good  and  honest  faces  here, 
who  will  not  deny  the  federal  faith  that  is  in  them.  The  appearance  of 
such  men  in  this  place,  affords  a  gratifying  evidence  that  the  odium 
which  has  so  long  overwhelmed  them  is  wearing  out.  On  this  subject  I 
will  beg  leave  to  say,  that,  in  my  opinion,  the  government  of  these 
United  States,  never  has  been,  and  never  can  be  successfully  adminis¬ 
tered  on  any  other  than  federal  principles,  which  were  the  spirit  of  its 
life,  infused  into  it  by  those  who  made  and  best  understood  it.  This 
was  particularly  manifested  in  the  late  war  with  Great  Britain,  and  in 
the  late  disturbance  in  South  Carolina.  How  was  nullification  put 
down  there  ?  By  a  proclamation  from  the  president  which  was  fede¬ 
ral,  yes,  extremely  federal.  I  think  that  the  whole  struggle  of  the 
parties  which  began  in  the  first  administration,  has  ended  in  the  triumph 
of  the  principles  of  one  of  them  and  the  men  of  the  other. 

I  confess,  sir,  that  I  am  departing,  it  shall  not  be  much  longer,  from 
the  question  before  you,  to  which  I  have  endeavoured,  and  I  believe 
with  success,  strictly  to  adhere.  But  I  cannot  look  back  to  the  bright 
days  and  palmy  state  of  our  republic  under  the  administration  of  Wash - 
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ington ,  without  feeling  something  of  the  spirit  of  those  times,  anil 
recurring  to  their  high  and  pure  principles.  Let  me  offend  the  feelings 
and  opinions  of  no  man.  I  mean  it  not.  I  mean  to  draw  no  compa¬ 
rison  or  contrasts — Washington  !  You  have  seen  the  attempts  of  the 
painter  and  sculptor  to  represent  his  image  ;  you  have  read  of  his 
achievements,  his  virtues,  his  actions,  and  his  greatness  on  the  pages 
of  history,  and  in  oft  repeated  eulogies  in  prose  and  verse,  in  public 
speeches,  and  private  letters  from  the  most  distinguished  men  of  Europe, 
as  well  as  of  his  own  country,  but  I  tell  you  in  the  sobriety  of  truth, 
that  none  can  have  a  full  conception  of  that  wonderful  man,  who  have 
not  beheld  him  as  he  was.  I  have  seen  him  standing  before  the  assem¬ 
bled  representatives  of  the  people  of  these  United  States.  I  have  heard 
him  make  his  communications  to  them,  with  that  calm  and  quiet  digni¬ 
ty,  that  power  of  virtue  and  truth,  which  were  peculiarly  his  own. 
The  kings  of  the  earth  might  feel  humble  before  that  president  of  our 
republic,  when  thus  discharging  his  high  functions.  An  English  no¬ 
bleman,  and  a  proud  one  too,  (Lord  Erskine,)  wrote  to  him  thus — “  I 
have  taken  the  liberty  to  introduce  your  angust  and  immortal  name  in 
a  short  sentence,  which  will  be  found  in  the  book  I  send  you.  I  have 
a  large  acquaintance  among  the  most  valuable  and  exalted  classes  of 
men;  but  you  are  the  only  human  being  for  whom  I  ever  felt  an  awful 
reverence.  I  sincerely  pray  God  to  grant  a  long  and  serene  evening  to 
a  life  so  gloriously  devoted  to  the  universal  happiness  of  the  world.” 
This  was  written  in  March  1795. 

Such  was  the  reverence  paid  to  your  Washington  by  strangers;  is  it 
here  only,  in  his  own  country,  by  his  own  countrymen,  that  his  name 
and  authority  shall  go  for  nothing;  that  a  constitutional  principle  sanc¬ 
tioned  by  that  name  and  authority  shall  be  denounced  and  hunted 
down,  as  hostile  to  the  liberties  of  the  people?  Sucli  is  not  my  remem¬ 
brance;  such  is  not  my  veneration  for  him.  I  would  not  exchange  mv 
personal  knowledge,  my  bright  and  proud  recollections  of  Washington 
and  the  great  men  of  his  time,  honoured  and  trusted  by  him,  for  the 
youth  and  all  the  glowing  prospects  and  anticipations  of  the  youngest 
politician  of  this  body.  The  anticipations  of  a  politician  !  What  are 
they  ?  Delusions,  disappointments,  mockeries — all.  Let  those  who 
are  now  sailing  on  the  swelling  sea  of  popularity,  with  flowing  canvass 
and  favouring  gales,  with  the  desired  port  in  view,  but  look  at  the 
wrecks  and  ruin  that  lie  on  that  perilous  coast;  promises  broken, 
friends  betrayed,  principles  abandoned,  and  the  hope  lost  for  which  all 
these  sacrifices  were  made.  If,  perchance,  he  reach  the  shore,  is  he 
safe  ?  does  he  stand  on  firm  ground  ?  By  no  means;  he  totters  on  a 
moving  sand,  and  is  carried  off  by  the  next  swell  of  the  tide  that  took 
him  there.  Let  those  who  are  chanting  paeans  to  the  power  and  infal- 


38 


libility  of  the  people — beware.  The  hour  may  be  approaching  when 
they  will  fall,  as  hundreds  have  done  before  them,  under  the  justice, 
the  ingratitude,  or  the  fickleness  of  the  same  people.  I  have  seen 
many  successions,  at  short  intervals,  of  these  men  of  the  people,  these 
popular  leaders,  passing  from  insignificance  to  power,  and  back  again 
from  power  to  insignificance.  They  were  heard  of  no  more,  for  a 
fallen  politician  is  extinguished.  If  it  were  proper,  I  could  bring  to 
your  recollection  names  which  were  omnipotent  over  the  spirit  of  party, 
who  held  the  wand  of  Prospero,  to  raise  or  allay  the  storm,  who  seemed 
to  hold  their  power  so  surely,  so  firmly,  that  no  time  or  accident  could 
impair  it,  after  running  a  brief  race,  supplanted  by  some  new  favourite, 
rejected  and  scorned.  Closing  their  lives  in  poverty  and  neglect,  they 
now  lie  in  forgotten  graves.  I  have  known  them  repent  their  folly  in 
bitter  lamentations,  not  unmixed  with  remorse  at  the  sacrifice  of  their 
integrity.  There  are  doubtless  some  of  you,  who  now  hear  me,  who 
have  witnessed,  as  I  have  done,  the  rise  and  fall  of  these  favourites  of 
the  people.  You  have  seen  them  ascending  slowly  and  painfully,  with 
incessant  labour  and  trembling  anxiety,  to  the  desired  eminence;  resort¬ 
ing  to  all  the  arts  of  low  intrigue,  and  falsely  flattering  the  pride,  the 
folly,  the  very  vices  of  the  people.  How  hollow  and  hypocritical  was 
this  adulation;  how  contemptible  this  self-degradation !  After  a  short 
and  precarious  possession  of  their  power,  you  have  seen  them  falling 
suddenly  from  their  “  high  estate,”  never  to  hope  again.  Some  of 
these  demigods,  who  have  swayed  the  destinies  of  the  commonwealth, 
are  even  now  living,  powerless  and  obscure.  What  is  their  greatness 
now  ?  “A  tale  told  by  an  idiot.” 

We  have  been  repeatedly  and  earnestly  assured  that  it  is  the  will  of 
the  people  that  the  constitution  should  be  amended,  changed  in  some¬ 
thing,  and  every  one  assumes  that  that  something  is  just  what  he  hap¬ 
pens  to  want.  I  ask  what  is  the  proof  that  this  is  the  wish  of  the 
people  ?  I  mean  of  the  people  of  Pennsylvania  in  any  proper  sense  of 
the  phrase.  Are  gentlemen  sure  they  do  not  mistake  and  substitute  for 
this  opinion,  the  wishes  of  the  little  knot  of  politicians  who  direct  the 
affairs  of  their  village,  or  neighbourhood  ?  Can  one  of  them  on  any 
direct,  satisfactory  proof,  answer  even  for  his  own  county  on  any  one 
specific  proposition  or  amendment  ?  Let  him  show  his  proof  here  that 
we  may  judge  of  it,  that  we  may  see  if  it  warrants  his  conclusion.  On 
this  subject  of  the  judiciary,  not  a  petition  has  been  laid  on  our  table; 
in  no  audible,  distinct  manner  have  the  people  spoken  to  us  about  it; 
but  we  are  left  to  the  vague  conjectures,  for  they  are  no  more,  of  gen¬ 
tlemen  drawn  from  sources  and  founded  on  evidence  they  can  neither 
produce  nor  explain.  But  we  have  been  told  that  the  call  of  the  con¬ 
vention,  our  existence  here,  is  a  proof  that  the  people  require  changes 
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in  the  constitution.  If  this  were  even  so,  the  important  question  re¬ 
mains,  what  changes  do  they  want?  Would  they  have  everything 
changed  ?  Do  they  wish  to  break  up  the  foundations  of  their  govern¬ 
ment  and  raise  another  on  new  principles  ?  The  argument  is  too  gene¬ 
ral;  it  gains  nothing  for  its  advocate  unless  it  can  be  brought  down  to 
some  specific  amendment.  Now,  let  it  be  granted  that  the  vote  for  the 
convention  should  satisfy  us  that  there  is  a  majority  of  the  people  for 
amendments  to  the  constitution,  yet  is  it  not  obvious  that  there  may  not 
be  a  majority  of  any  one  of  those  proposed?  Some  may  have  desired 
reform  in  the  legislative  department,  some  in  the  executive,  and  others 
in  the  judiciary;  but  a  majority  may  not  have  agreed  on  any  one  point, 
either  as  to  the  department  to  be  reformed,  or  the  changes  to  be  made 
in  them.  If  the  vote  for  the  call  of  the  convention  is  the  evidence  of 
the  wishes  of  the  people  respecting  a  reform  of  the  constitution,  what 
will  the  delegates  (who  profess  to  be  reformers)  from  Berks  county 
say,  where  there  was  a  majority  of  about  three  thousand  against  the 
convention;  of  Northampton,  where  the  majority  was  nearly  two  thou¬ 
sand,  and  so  of  other  counties.  But  the  serious  truth  of  this  matter  is 
that  the  call  of  the  convention  proves  nothing  either  for  amendments 
in  the  general,  or  for  any  particular  amendment.  The  utmost  conse¬ 
quence  that  can  be  fairly  deduced  from  it  is,  that  after  an  experiment  of 
nearly  fifty  years  of  their  government  it  was  thought  that  a  revision  of 
it  might  be  expedient;  that  experience  might  suggest  some  beneficial 
changes,  or  might  have  satisfied  us  that  none  are  necessary;  and  we 
should  act  or  forbear  to  act  upon  it  accordingly.  We  maybe  said  to 
be  a  grand  inquest  inquiring  for  the  commonwealth,  whether  its  form 
of  government  requires  change  or  not.  It  is  our  duty  fairly  and  impar¬ 
tially  to  inquire  and  decide,  and  make  our  presentment  to  the  people  as 
in  our  judgments  and  consciences,  justice  and  truth  require.  To  say 
that  because  this  power  is  delegated  to  us  we  must  therefore  propose 
changes,  that  we  must  therefore  believe  the  people  have  resolved  that 
the  constitution  is  defective,  and  that  we  must  propose  remedies  for  it, 
is  not  less  unwarranted  and  unjust,  than  if  a  grand  jury  were  to  believe 
that  because  they  were  empannelled  to  inquire  they  must  therefore 
verify  the  charges  submitted  to  them  or  they  would  disappoint  the  au¬ 
thority  that  had  called  them  together.  Let  those  gentlemen  answer  me, 
who  have  come  here  with  the  belief  that  they  know  the  opinions  of 
their  own  county,  from  their  conversations  with  a  small,  a  very  small 
part  of  the  people,  and  those  altogether  of  their  own  political  party; 
or  perhaps  from  some  political  meeting,  at  which  also  but  a  portion  of 
the  party  attended,  that  party  being  but  a  portion  of  the  county,  let  me 
ask,  whether,  before  the  prepared  resolutions  were  vociferously 
adopted,  as  the  unanimous  sense  of  the  meeting,  for  nobody  came  there 
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to  make  objections,  the  subject  was  candidly,  fully,  and  coolly  explain¬ 
ed?  Was  any  attempt  made,  or  any  opportunity  given  to  examine  it, 
to  hear  both  sides  of  the  question  or  to  know  the  truth  of  what  was 
said  on  the  one  side  ?  Was  there  any  thing  like  a  deliberate  judgment 
formed  or  expressed;  or  was  not  the  whole  proceeding  the  mere  sudden 
impulse  of  excited  feelings,  equally  thoughtless  of  the  past  and  the 
future,  and  worked  into  action  by  some  local  or  temporary  cause;  by 
strong  appeals  to  party  purposes  and  party  power?  Before  we  are 
called  upon  to  respect  such  opinions  as  the  will  of  the  people,  we 
should  be  well  informed  upon  these  points,  and  know  how ,  by  whom , 
or  for  what  purposes  they  were  obtained.  No,  sir,  it  is  because  at 
such  meetings,  on  such  occasions,  no  fair  and  full  examination  of  a 
subject  can  be  had;  no  deliberate  judgment  of  the  whole  case  can  be 
formed,  on  great  constitutional  questions,  requiring  a  great  extent  of  in¬ 
quiry  and  examination,  that  the  people  have  sent  us  here,  to  examine, 
inquire,  and  judge  for  them;  to  consult  together,  to  compare  facts  and 
opinions,  and  finally  to  submit  to  them  the  honest  result  of  our  delibe¬ 
rations  and  labours.  Be  assured,  sir,  that  in  beginning,  prosecuting, 
and  terminating  these  inquiries  and  deliberations,  the  only  sure  founda¬ 
tion  we  can  build  on,  the  only  guides  we  can  follow  with  an  assured 
step  and  a  fearless  anticipation  of  consequences,  are  our  own  unbiassed 
judgments;  our  own  uncorrupted  consciences,  and  honest  sense  of  right. 
All  the  rest,  all  other  motives  and  calculations  will  fail — these  never. 
Popular  opinions  are  fickle;  political  friends  and  associates  will  abandon 
us,  but  honesty,  independence,  and  a  clear  conscience  will  stand  by  us 
at  all  times  and  under  all  circumstances. 

The  objections  we  have  heard  on  this  floor  against  the  tenure  of 
good  behaviour  have  generally  been  found  to  consist  of  some  local  or 
temporary  evil,  of  personal  defects  in  some  existing  judge,  but  have 
we  heard  any  argument  or  evidence  against  the  principle  for  which  we 
contend;  any  thing  to  satisfy  us  that  it  is  not  the  most  safe  and  salu¬ 
tary,  on  the  whole,  and  affords  a  more  certain  security  for  an  able  and 
just  administration  of  the  laws  than  a  tenure  for  years.  If  there  be  a 
clamour,  a  cry,  as  it  is  called,  among  the  people  against  these  commis¬ 
sions  during  good  behaviour;  if  a  court  and  the  judges  are  obnoxious 
to  the  people,  which,  as  a  general  truth,  I  do  not  believe,  and  for  which 
I  have  heard  no  evidence,  I  wish  we  had  it  in  our  power  to  trace  it  to 
its  true  origin.  It  might,  perhaps,  sometimes  be  found  in  the  indiscre¬ 
tion  or  impatience  of  a  judge,  whose  patience  has  been  hard  pressed; 
sometimes  in  some  physical  infirmity;  but  much  more  frequently  we 
should  find  it  in  the  resentment  of  some  disappointed  suitor,  who  al¬ 
ways  thinks  the  judge  wrong;  or  in  the  temper  of  some  offended  law¬ 
yer,  whose  ignorance  and  impertinence  has  been  rebuked.  Has  any 
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one  of  you  attended  the  court  without  witnessing  how  much  a  judge 
has  to  bear  from  some  members  of  the  bar,  who  would  recommend 
themselves  to  the  bystanders  for  spirit  and  independence  by  a  gross 
disrespect  to  the  authority  of  the  court.  Such  disappointed  suitors, 
such  offended  lawyers  tell  their  own  story,  with  all  the  exaggerations 
and  colouring  of  passion,  in  the  court  yards,  in  the  bar  rooms  of  taverns, 
and  wherever  they  can  find  a  willing  listener.  The  other  side  of  the 
story  is  not  told,  and  the  clamour  is  thus  excited  against  the  court. 
But  let  it  be  granted  that  on  some  occasions  gentlemen  of  the  bar  have 
had  just  cause  of  complaint  of  the  conduct  of  a  judge  to  them  person¬ 
ally,  or  in  the  treatment  of  the  trial  of  the  cause;  that  some  suitors  may 
have  had  reason  to  think  the  judgment  wrong,  and  that  justice  has  not 
been  done/  Will  high  and  honourable  men,  lawyers  or  suitors,  who 
are  here  to  decide  upon  the  great  and  vital  interests  of  the  common¬ 
wealth,  bring  their  private  griefs  into  the  councils  of  their  country? 
Will  honest  and  true  patriots  uproot  the  foundations  of  their  govern¬ 
ment,  or  destroy  a  good  principle  in  it,  to  redress  a  personal  wrong  ? 
Will  they  pull  down  the  pillars  of  the  temple  to  crush  an  obnoxious 
judge  in  the  ruin  ?  "Will  they  cut  down  the  tree  because  it  may  occa¬ 
sionally  bear  some  unsound  fruit,  which  will  fall  off  of  itself?  I  ap¬ 
peal  to  my  brethren  of  the  bar,  always  the  friends  of  liberty  and  good 
government,  to  banish  all  such  recollections,  if  they  have  them,  to  dis¬ 
card  all  such  motives,  so  unworthy  of  them,  of  their  profession  and  of 
the  high  trust  now  committed  to  them. 

Whatever  may  be  the  truth  and  magnitude  of  the  evils  complained  of, 
are  they  the  growth  or  consequence  of  the  tenure  for  good  behaviour  ? 
Will  you  remove  or  mitigate  them  by  changing  it  for  a  term  of  years  ? 
These  evils,  where  they  have  existed,  arose,  not  from  the  tenure  of 
office,  but  from  the  personal  temperament  or  defect  in  the  judge;  and 
the  same  judge  would  be  no  better  with  a  commission  for  seven  or  ten 
years.  You  will  certainly  aggravate  the  complaint,  by  being  driven  to 
inferior  men  for  the  appointments.  "Will  your  judges  be  more  learned 
and  competent;  will  they  be  more  wise,  discreet,  patient  and  polite, 
under  commissions  for  ten  years,  than  during  their  good  behaviour  ? 
I  cannot  comprehend  any  reason  for  such  an  expectation.  There  is 
another  reason  of  great  weight  against  the  proposed  change  of  tenure. 
A  judge  ought  to  be  a  man  of  high  rank  in  his  profession — and  your 
governor  ought  to  be  able  to  induce  such  to  quit  an  honourable  and 
lucrative  practice  to  take  a  seat  on  the  bench.  A  retirement  to  such  a 
position,  at  a  certain  time  of  life,  becomes  desirable  even  to  the  highest 
at  the  bar,  provided  he  may  be  secure  in  it,  and  not  be  obliged  to  look 
to  a  return  to  the  labours  he  was  wreary  of,  and  probably,  to  the  impos¬ 
sibility  of  resuming  them,  when  they  may  be  necessary  for  his  support. 
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Your  governor,  having  this  range  of  selection,  will  have  no  apology  for 
bad  appointments;  but  if  you  narrow  his  choice  in  the  manner  proposed, 
you  will  take  from  the  responsibility  of  his  selection,  and  afford  him  a 
good  apology  for  bad  judges. 

It  may  be  asked — why  should  the  judiciary  have  this  permanent 
possession  of  office,  and  not  the  other  branches  of  government?  I  will 
answer.  In  the  governor,  the  senate  and  house  of  representatives, 
all  the  powers  of  the  government  are  lodged;  they  are,  in  fact,  the 
depositories  of  the  power  of  the  people.  They  are  the  fountains 
from  which  those  powers  are  again  distributed  to  and  amongst  the 
people.  The  whole  political  power  and  patronage  of  the  common¬ 
wealth  are  at  their  disposal.  They  make  your  laws;  they  impose 
taxes;  they  collect  the  revenue,  and  afterwards  direct  its  expenditure; 
they  make  your  offices,  and  appoint  your  officers.  The  propriety,  the 
necessity,  of  holding  such  functionaries  to  a  frequent  and  effectual  re¬ 
sponsibility  to  the  people;  of  making  them  know  and  feel  every  hour  of 
their  official  existence,  that  their  authority  is  a  brief  one;  that  their  mis¬ 
takes  or  misdeeds  may  be  speedily  corrected,  is  sufficiently  obvious. 
A  permanent  executive  and  legislature,  would  be  an  intolerable  despo¬ 
tism,  owing  no  accountability;  and  having  no  remedy  for  abuses  short  of 
a  revolution.  Where  is  the  power  that  could  control  such  a  power  ? 
On  the  other  hand,  the  judiciary  has  no  political  power,  not  an  atom; 
no  patronage,  not  even  the  appointment  of  the  clerks  of  the  court. 
This  is  absorbed  by  the  governor.  It  makes  no  laws;  it  has  not  a 
dollar  of  the  public  money  at  its  disposal,  for  itself  or  any  body  else. 
They  can  in  no  possible  way  make  any  encroachment  upon  the  liber¬ 
ties  of  the  people;  they  are  merely  and  solely  a  tribunal  to  execute  and 
administer  the  laws  as  they  apply  to  the  cases  and  persons  brought 
before  them.  To  this  purpose,  their  authority  is  great  and  important; 
but  it  is  altogether  a  conservative  power,  conservative  of  the  laws 
and  of  the  rights  and  liberties  of  the  people  under  these  laws.  With 
the  law  only  as  its  weapon  of  defence,  the  judiciary  stands  between  the 
people  and  oppression,  and  injustice  from  every  quarter;  but  this  power 
can  never  be  used  offensively  against  the  people.  But  to  be  used  de¬ 
fensively  and  for  their  protection,  it  must  be  independent  of  the  powers 
whose  usurpations  and  wrongs  are  to  be  prevented  or  arrested.  The 
difference,  in  this  respect,  between  the  judiciary  and  the  other  branches 
appears  to  me  to  be  clear  and  undeniable,  and  brings  us  to  the  result 
that  while  it  would  be  dangerous  to  give  the  executive  and  legislative 
departments  a  permanent  tenure  in  their  offices,  it  would  be  dangerous 
not  to  give  the  judiciary  such  a  tenure;  that  the  great  uses  of  this  de¬ 
partment  would  be  destroyed  or  materially  impaired  by  an  uncertain, 
shifting,  dependent  possession.  It  has  again  and  again  been  said  here. 
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and  truly  said,  that  our  danger  is  from  the  political  power  and  patron¬ 
age  of  the  executive  and  legislature.  All  seem  to  agree  in  this.  That 
it  is  to  these  we  must  apply  our  guards  and  checks:  to  them  we  must 
look  with  an  eye  of  suspicion  and  caution.  The  legislative  branch 
has  been  declared  to  be  that  most  prone  to  the  usurpation  of  authority, 
for,  calling  itself  the  immediate  representation  of  the  people,  it  is  apt  to 
believe  it  holds,  and  may  excreise  all  the  original  rights  of  the  people. 
There  is  no  check  upon  this  abuse,  known  to  your  constitution,  or  that 
you  have  any  power  or  means  to  apply  but  the  judiciary.  Now  ob¬ 
serve,  that  we  agree  that  the  executive  and  legislature  are  thus  powerful, 
and  require  restraints;  that  the  only  practical  check  upon  them  is  the 
judiciary,  and  can  it  be  denied,  that  all  the  power  you  give  to  the  judi¬ 
ciary  is  for  your  own  protection;  and  that  all  you  take  from  it,  is  neces¬ 
sarily  so  much  added  to  those  who  are  already  too  powerful  ?  Make 
the  judges  dependent  upon  them ,  and  they  will  have  all;  they  will  have 
a  license  as  free  as  the  winds. 

Let  me  recall  your  attention  to  what  has  been  repeatedly  declared  to 
us  on  this  floor,  from  the  mouths  of  the  most  zealous  reformers.  Have 
they  not  said,  that  a  principal  cause  for  calling  this  convention,  the 
loudest  complaints  of  the  people  have  been  against  executive  power  and 
patronage;  that  it  is  here  that  reform  and  curtailing  are  demanded,  and 
that  the  people  will  not  be  satisfied  if  this  is  not  done?  What  are  you 
now  about?  How  will  the  proposed  change  in  the  judicial  tenure  ope¬ 
rate  upon  the  executive  power?  Do  you  not  see  that  it  will  enlarge  it 
immeasureably  and  most  dangerously  ?  What  will  be  the  result  of 
your  endeavours  to  diminish  the  power  of  the  governor  ?  How  will 
you  meet  and  satisfy  what  you  say  is  the  wish  of  the  people  ?  Why, 
forsooth,  you  will  take  from  him  the  appointment  of  the  county  offices, 
prothonotaries,  registers  and  recorders,  which  give  him  more  vexation, 
and  make  him  more  enemies  than  all  the  rest  of  his  patronage,  and  you 
will  put,  at  stated  times,  the  whole  judicial  power  of  the  common¬ 
wealth  (with  the  exception  of  the  justices)  at  his  feet.  That  portion 
of  the  judiciary  which  he  should  fear — which  is  the  supervisory  power 
over  him,  is  to  depend  upon  him  for  their  commissions,  that  is,  five 
judges  of  the  supreme  court,  eighteen  or  twenty  president  judges  of  the 
common  pleas,  and  more  than  one  hundred  and  fifty  associate  and  dis¬ 
trict  judges.  It  is  a  grant  of  powder  of  infinite  importance  and  extent; 
in  the  hands  of  a  bold  and  able  man  it  will  be  worth  all  the  rest  of  his 
power.  Oliver  Cromwell  wanted  only  to  subdue  Westminster  Hall; 
to  have  the  judges  in  his  grasp  to  make  him  absolute  and  irresistible. 
That  was  the  troublesome  power,  which  hung  upon  his  usurpations 
and  tyranny;  and  although  you  would  not  put  it  at  the  disposal  of  your 
executive  day  by  day,  and  every  day  in  the  year,  you  encounter  the 
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same  evil  in  a  lesser  degree,  you  depart  from  the  same  principle  of 
preservation,  when  you  do  it  every  seven  or  five  years.  Let  us  be 
secure  in  the  fearless  and  faithful  administration  of  the  law  every  year ; 
and  let  us  not  for  two  or  three  years  of  every  term  of  a  judge’s  commis¬ 
sion,  have  him  trembling  in  his  seat  for  his  own  safety,  and  looking 
anxiously  to  the  power  that  can  make  or  destroy  him. 

It  has  been  vehemently  urged  upon  us,  that  there  is  no  means  of 
getting  rid  of  an  obnoxious  judge,  of  a  bad  judge,  of  an  unfortunate 
appointment.  Surely  the  constitution  has  not  been  inattentive  to  this. 
For  gross  cases  of  misbehaviour  it  provides  an  impeachment;  for  lesser 
ones  a  removal  by  the  address  of  both  branches  of  the  legislature.  Is 
not  this  enough  ?  But  removals  have  been  found  impossible,  or  too 
difficult  in  this  way;  attempts  have  been  made  but  they  have  failed. 
And  why  have  they  failed  ?  It  must  be  either  because  sufficient  cause 
was  not  shown  to  warrant  the  removal,  or  because  members  of  the 
senate  and  house  of  representatives  have  been  faithless  to  their  duty; 
have  not  honestly  executed  the  powers  given  to  them  by  the  constitu¬ 
tion.  Are  gentlemen  prepared  to  prefer  and  to  sustain  this  charge 
against  them  ?  Is  it  not,  sir,  more  likely  that,  in  any  particular  case  of 
a  judge  here  complained  of;  here  cited  as  a  proof  of  the  inefficiency 
of  the  constitutional  mode  of  removal,  the  gentlemen  who  complain, 
arid  who  must  have  a  very  imperfect  knowledge  of  the  circumstances 
of  the  case,  of  the  evidence  for  and  against  the  judge;  wrho  must  have 
formed  their  opinions  from  general  views  and  probably  partial  represen¬ 
tation,  is  it  not  more  likely  that  they  are  mistaken,  than  that  the  sena¬ 
tors  and  representatives  have  done  wrong,  have  given  judgment  er¬ 
roneously  or  wilfully  wrong,  after  a  full  and  patient  hearing  of  the 
whole  case,  of  the  evidence  and  the  defence?  But  if  we  should  agree 
that  this  tribunal  has  not  removed,  where  it  ought  to  have  done  so,  how 
is  the  fault  to  be  imputed  to,  or  visited  upon  the  judiciary  or  its  tenure 
of  office.  The  constitutional  provision  is  good  and  sufficient,  if  hon¬ 
estly  executed,  and  if  your  legislature  will  not  honestly  execute  it,  find 
a  way  to  make  them,  or  constitute  another  tribunal  for  the  trial,  but  do 
not  make  it  a  reason  for  destroying  or  impairing  the  security  and  inde¬ 
pendence  of  your  judiciary.  The  fault  is  not  theirs;  why  would  you 
apply  your  correction  there  ? 

I  consider  the  great  security  of  civil  liberty  to  rest  on  these  foundations: 
1.  That  the  laws  shall  be  made  by  the  representatives  of  the  people, 
under  such  restrictions  as  the  people  themselves  have  ordained.  2.  That 
laws  thus  made  shall  be  faithfully  and  fearlessly  executed  by  competent 
tribunals.  The  first  point  is  firmly  and  indisputably  established  in  Penn¬ 
sylvania.  The  second,  that  is,  competent  tribunals,  depends  upon  having 
judges  of  competent  learning  and  knowledge,  and  putting  them  in  a 
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situation  to  use  their  knowledge ,  with  a  perfect  integrity ,  free  from 
every  undue  bias  or  influence,  personal  or  political.  And  to  preserve 
the  harmony  and  uniformity  of  the  laws;  that  they  may  be  the  same 
to-morrow  as  to  day;  the  same  for  one  man  at  this  time  and  another  at 
a  future  time,  it  is  necessary  that  these  tribunals  should  have  a  reason¬ 
able  permanency.  The  law  is  a  complicated  and  comprehensive 
science;  it  embraces  an  infinite  variety  of  subjects;  it  covers  and  pene¬ 
trates  all  the  business  of  man  in  society.  Much  study  and  great  ex¬ 
perience  are  required  for  those  who  are  to  administer  in  detail  this 
extensive  and  intricate  system.  See  the  volumes  of  your  own  statutes; 
the  still  more  numerous  volumes,  indeed  the  large  libraries,  of  judicial 
and  authoritative  decisions  upon  the  rights  of  persons  and  property. 
They  must  be  all  understood  and  preserved,  or  the  uniformity  and  har¬ 
mony  of  the  administration  of  justice  will  be  deranged,  and  every 
suitor  will  be  delivered  over  to  a  new  rule  founded  on  the  caprice  or 
errors  of  his  judge.  Assuredly  for  such  duties  you  should  have  in  your 
service,  men,  not  only  of  undoubted  character  and  integrity,  and  strong 
in  public  confidence,  but  of  high  standing  in  their  profession,  of  ap¬ 
proved  learning  and  experience.  How  are  we  most  likely  to  obtain 
such  men  ?  How  are  you  to  withdraw  them  from  a  lucrative  business, 
to  induce  them  to  make  great  pecuniary  sacrifices  ?  Your  salaries  fall 
far  short  of  this.  You  must  give  them  security  and  stability  in  their 
places.  They  must  know  that  while  they  perform  their  duties  faith¬ 
fully,  while  they  “  behave  themselves  well,”  they  have  nothing  to  fear, 
and  may  not  be  dishonoured  and  impoverished  to  gratify  a  personal  or 
political  enemy,  or  make  room  for  a  rival,  or  some  expectant  of  party 
favour. 

The  last  and  most  important  reason  for  an  independent  judiciary  re¬ 
mains  to  be  briefly  noticed.  It  is  peculiar  to  our  American  govern¬ 
ments.  We  have  not  an  omnipotent  legislature,  a  British  parliament. 
The  same  authority  that  has  imposed  limits  and  checks  to  the  power 
of  the  governor  and  judges,  has  also  prescribed  the  action  of  the  legis¬ 
lature.  It  is  the  authority  of  the  people,  by  whom,  and  for  whom  the 
whole  fabric  of  government  was  created  and  framed.  The  people  have 
ordained  and  established  a  higher  power  than  that  of  their  representa¬ 
tives,  and  placed  it  over  them.  This  power  is  not  to  change  with  the 
fluctuations  of  popular  opinion  from  year  to  year,  or  to  be  swayed  by 
party  passions  or  interests.  This  is  the  constitution,  and  it  is  the  su¬ 
preme  law  of  the  land.  But  this  supremacy,  these  limits  and  checks 
upon  legislative  usurpation  upon  the  rights  of  the  people,  would  be 
merely  nominal,  without  substance  or  any  practical  usefulness,  if  there  be 
not  a  power  in  the  government  to  sustain  them,  to  enforce  them,  to 
array  them  into  effect,  and  repel  the  first  step  of  encroachment.  Where 
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is  this  controlling  authority  ?  In  the  courts,  or  no  where,  and  not 
there  unless  they  are  independent  of  the  powers  to  be  controlled,  of 
the  governor,  the  senate  and  the  house  of  representatives.  Allow  me 
to  present  a  case  to  you  by  way  of  illustration.  Your  constitution 
declares,  that  no  ex  post  facto  law  shall  be  enacted,  that  is,  a  law 
making  an  act  criminal,  which  at  the  time  it  was  done,  was  innocent, 
was  prohibited  by  no  law.  But  the  legislature  do  pass  such  an  act,  and 
a  citizen  is  brought  before  a  court  for  trial,  charged  with  the  offence 
thus  created.  Who  or  what  can  save  him  but  the  court,  and  the  court 
can  do  it  only  by  declaring  the  act  of  the  legislature  unconstitutional 
and  void ,  by  sustaining  the  supreme  law,  and  disregarding  the  act 
which  violates  it.  Look  upon  the  proceeding.  There  sits  the  judge, 
and  there  stands  the  accused  before  him.  In  answer  to  the  charge, 
with  the  courage  of  a  freeman,  confident  in  the  protection  of  the  con¬ 
stitution  and  the  integrity  of  his  judge,  he  holds  up  the  constitution,  he 
points  to  the  clause  prohibiting  an  ex  post  facto  law,  he  asserts  his  ex¬ 
emption  from  all  guilt  and  all  responsibility  to  that  law;  he  says  that 
the  legislature,  that  the  assembly  and  the  governor  who  have  given 
their  sanction  to  this  act  are  the  true  offenders,  are  the  guilty  ones,  hav¬ 
ing  offended  against  the  supreme  law;  and  he  demands  of  the  judge  to 
discharge  him  and  pronounce  the  act  a  nullity.  In  the  back  ground  of 
this  picture  you  may  behold  this  governor,  one  of  the  parties  offending, 
holding  the  commission  of  the  judge,  which,  perhaps,  in  the  next  month 
or  week,  will  expire,  and  menacing  him  with  the  loss  of  his  office  if 
he  shall  dare  to  pronounce  a  sentence  of  condemnation  upon  the  act  in 
question.  The  judge  must  then  decide,  whether  to  preserve  the  con¬ 
stitution,  whether  to  protect  the  stranger,  an  obscure  unimportant  indi¬ 
vidual  from  injustice  and  wrong,  he  will  sacrifice  himself  and  his  family. 
We  are  answered  that  an  honest  man  would  do  this.  I  hope  he  would. 
I  wish  that  we  had  many  such  honest  men;  but  it  is  a  cruel  alternative, 
and  I  pray  do  not  put  any  officer  to  such  a  choice,  and  do  not  rely  too 
confidently  on  his  making  the  right  one.  But  you  tell  us  that  this 
legislature  must  answer  to  the  people  who  will  not  fail  to  resent  this 
violation  of  the  constitution.  What  becomes  of  the  injured  citizen  in 
the  mean  time  ?  He  must  undergo  the  penalties  of  the  unauthorised 
act,  even  if  they  bring  him  to  ruin.  Methinks  I  hear  the  judge  speak¬ 
ing  in  the  language  we  have  heard  here,  or  in  the  spirit  of  the  argu¬ 
ments.  He  says  to  the  accused,  do  not  expect  that  I  will  interpose 
myself  between  you  and  the  power  which  holds  my  fate  as  well  as 
yours  in  its  hand.  Take  your  complaints  to  the  people,  make  your 
appeal  against  the  law  to  them.  Explain  your  grievances;  get  them  to 
listen  to  you,  and  to  understand  your  wrong.  Withdraw  their  attention 
at  the  next  election  from  their  own  objects,  to  hear  and  consider  your 
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case;  to  examine  the  constitutionality  of  the  act  under  which  you  sutler. 
Can  any  thing  be  more  vain  and  absurd  than  such  a  remedy  for  such  a 
wrong;  than  the  expectation  of  redress  in  this  way?  But  if  all  these 
difficulties  are  overcome,  and  the  people  are  induced  to  examine  the 
case,  and  do  decide  that  the  law  is  unauthorised,  and  the  citizen  has 
been  unjustly  prosecuted  under  it.  What  then?  The  offending  represen¬ 
tatives  are  not  elected.  And  what  redress  is  this  to  the  injured  party  ? 
Sir,  you  must  have  a  power  in  the  state  to  prevent  these  injuries  to 
your  citizens,  or  they  can  have  no  protection  from  gross  violence;  the 
constitution  can  have  no  security  for  itself,  nor  impart  any  to  the  people  of 
this  commonwealth.  Your  courts,  your  judges  must  do  this,  and  you 
must  enable  them  to  do  it  faithfully  and  fearlessly,  apprehending  no 
harm  to  themselves,  whomsoever  they  may  offend. 

I  will  detain  you,  sir,  no  longer.  Nothing  but  my  serious  conviction 
of  the  vital  importance  of  the  principle  I  have  endeavoured  to  defend  to 
the  safe  and  harmonious  action  of  the  government,  to  the  true  adminis¬ 
tration  of  the  constitution  and  the  laws,  could  have  induced  me  to  tres¬ 
pass  so  long  on  your  time. 

We  come  here  to  serve  the  people,  not  to  flatter  them;  to  attend  truly 
and  faithfully  to  their  best  interests,  not  to  submit  ourselves  to  their 
errors  and  prejudices;  to  do  our  duty  to  our  country,  uncontaminated  by 
any  selfish  views  of  our  own.  Let  us  not  descend  from  this  high 
ground  of  public  service,  to  promote  some  transient  and  local  concern, 
or  to  gratify  some  passion  or  feeling  of  our  immediate  constituents. 
Let  us  not  deceive  ourselves,  nor  hope  to  deceive  others  by  excessive 
professions  of  devotion  to  the  people.  Beware,  that  others  do  not  dis¬ 
cover,  or  believe,  that  at  the  bottom  of  this  effervescing  love  for  the 
people,  there  is  lurking  a  selfish  regard  for  our  own  objects  of  ambition 
or  gain;  that  this  is  the  leaven  which  moves  and  animates  the  whole 
mass.  Why  are  we  assembled  here,  but  to  consult  together,  to  reason 
with  each,  to  deliberate  and  decide  according,  each  man ,  to  his  own 
understanding  and  conscience  ?  If  we  shall  turn  aside  from  each  other, 
from  ourselves  and  our  own  convictions,  to  look  for  signs  and  indica¬ 
tions  of  popular  opinions,  those  sudden  and  changing  ebullitions,  formed 
without  examination  of  facts  or  consequences,  without  reasoning,  or 
ordinary  reflection,  we  are  spending  our  own  time  and  the  treasure  of 
the  commonwealth  here  most  uselessly,  most  unjustifiably. 

What  more  can  government  do  for  a  people  than  ours  has  done  and 
is  doing  for  us  ?  What  can  we  gain  by  a  change  of  any  fundamental 
principle  ?  What  may  we  not  lose?  Universal  prosperity,  public  and 
private;  perfect  freedom  for  every  man  to  get  what  he  honestly  can  by 
his  talents,  industry  and  enterprise,  with  the  full  enjoyment  of  it  after 
he  has  obtained  it.  In  the  history  of  man  there  is  nothing  like  the  con- 
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dition  and  rapid  improvement  of  these  United  States,  and  of  this  com¬ 
monwealth  standing  in  the  first  rank.  Any  change  from  a  condition, 
so  high  and  so  happy,  must,  for  it  is  untried,  put  to  hazard,  more  or 
less,  the  blessings  we  enjoy,  which  we  know  to  be  our  own,  and  of 
which  we  cannot  be  deprived  but  by  our  own  rashness  or  folly.  You 
may,  perhaps,  see  and  understand  the  beginning  of  the  change,  but  who 
can  foretell  its  effect  and  influence  hereafter  upon  your  institutions; 
who  can  say  when  and  where  it  will  end,  to  what  it  may  lead  ?  It  is 
called  reform  now,  a  most  dangerous  phrase,  but  what  shape  may  it 
not  take  hereafter?  The  next  step  is  revolution .  Politicians,  who 
are  out  of  power,  desire  any  thing  that  may  give  them  a  chance  of  get¬ 
ting  in;  and  they  set  about  persuading  the  people,  who  have  never 
dreamt  of  it,  that  they  are  oppressed,  and  that  there  must  be  a  reform. 
They  would  shake  the  whole  fabric  to  its  foundation,  and  derange  the 
whole  order,  to  dislodge  their  successful  rivals;  they  would,  savage-like, 
put  a  torch  to  the  building  that  contains  and  secures  their  enemies. 
Such  are  politicians  by  profession  and  calling,  who  are  seeking  power 
and  place  for  themselves.  The  great  mass  of  the  people,  although 
they  are  artfully  brought  into  the  contest,  have,  in  truth,  no  interest  or 
feelings  in  it.  It  is  a  personal,  selfish  strife,  in  which  every  honest 
principle  is  violated,  truth  and  decency  thrown  aside,  the  public  good 
disregarded,  and  the  foulest  means  resorted  to  for  victory.  Such  are 
the  conflicts  of  party.  They  grow  on  a  free  government,  and  unless  it 
is  a  wise  one,  they  will  destroy  it.  Let  us  endeavour  to  prove  to  the 
world,  for  the  experiment  is  now  on  trial  in  this  country,  that  a  people 
may  be  both  free  and  wise. 
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SPEECH. 


Mr.  Chairman: 

The  question  before  the  committee  is  of  peculiar  importance,  and 
deserves  to  receive,  and  is  justly  receiving,  the  most  faithful  attention. 

I  think  it  is  one  which  should  be  settled  by  the  fairest  exercise  of  the 
judgment,  and  with  the  least  possible  influence  from  any  extraneous 
consideration.  Upon  the  decision  of  it  depends,  in  some  degree,  the 
happiness  of  our  people,  and  perhaps  the  security  or  stability  of  our 
free  institutions.  The  party  feelings,  which  now  exist  in  the  common¬ 
wealth  will  have  subsided,  long  ere  the  effect  of  this  decision  shall 
cease  to  be  felt,  either  for  good  or  ill. 

It  is  a  question,  which  should  not  be  narrowed  down  to  a  point  of 
local  interest  or  of  personal  feeling;  but  should  be  regarded,  as  it  is, 
as  one  fraught  with  principles,  which  must  bear,  now  and  hereafter, 
upon  all  parts  of  the  state,  and  upon  all  the  citizens  of  the  state.  The 
local  interest,  or  the  personal  feeling,  which  may  come  into  this  ques¬ 
tion,  will  be  lost  in  oblivion,  before  the  principles  to  be  settled  here 
shall  have  had  their  full  operation,  either  for  good  or  ill. 

It  is  not  a  question  of  speculation  or  experiment,  but  it  is  one  of 
practical  wisdom,  in  which  it  behooves  us  to  take  our  departure  upon 
sound  principles,  and  commit  ourselves  to  the  guidance  of  the  best 
lights  of  reason  and  experience. 

The  wisdom  which  marks  the  distribution  of  the  powers  of  our 
government  is  denied  by  no  one.  It  forms  an  essential  feature  in  this 
plan  of  distribution,  that  the  different  branches  or  departments,  to 
which  the  powers  are  allotted,  are  co-ordinate  and  independent.  If 
this  were  not  so,  it  is  evident,  that  the  distribution  would  be  a  senseless 
form. 
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It  may  be  useful,  in  the  discussion,  to  consider  the  practical  operation 
or  bearing  of  these  different  departments  upon  the  people.  For,  al¬ 
though  I  assent  to  the  doctrine  of  the  sovereignty  of  the  people,  and 
to  the  theory,  that  they  are  the  source  of  power;  yet  the  exercise  of 
the  powers  which  they  bring  into  existence  for  government,  is  upon 
themselves. 

It  is  a  truth  worthy  of  careful  observation,  that  the  judicial  depart¬ 
ment  is  the  one  most  felt  by  the  people.  Nay,  it  may  be  said  to  be  the 
only  one,  which  is  felt  directly  by  the  people.  The  executive  exer¬ 
cises  no  powers  which  bear  with  any  general  force  upon  the  mass  of 
the  people.  The  legislative  by  its  action  affects  them  as  little.  The 
judicial  is  felt,  and  felt  directly,  by  individuals,  by  many  individuals, 
either  as  a  protection  from  wrong,  or  a  vindication  of  rights,  and  this 
very  uniformly,  to  the  satisfaction  of  one  party  and  the  grief  of  another. 
Hence  it  is,  that  a  spirit  of  hostility  towards  the  judiciary  is  engendered, 
which  is  never  produced  towards  either  of  the  two  other  departments. 

It  is  the  part  of  wisdom  to  regard  this  state  of  things;  and,  keeping 
this  peculiar  fact  as  to  this  department  always  in  view,  to  make  due 
provision  for  it.  The  desideratum  is,  so  to  frame  our  constitutional 
provision,  that  it  shall  be  best  calculated  to  attain  the  great  object  in 
view;  and  that  object  is,  or  should  be,  a  pure  and  enlightened  adminis¬ 
tration  of  the  laws  for  the  purposes  of  justice. 

How  shall  this  object  be  best  secured  by  the  provisions  of  our  con¬ 
stitution? 

The  great,  the  important  office  of  the  judiciary,  in  these  common¬ 
wealths  of  ours,  is,  to  administer  the  law  between  man  and  man,  to 
deal  with  private  and  individual  rights  and  wrongs. 

We  have  no  royalty,  against  whose  prerogative,  power,  and  influ¬ 
ence,  it  is  necessary  to  guard. 

We  have  no  state  policy,  from  which  we  need  protection. 

We  want  justice,  according  to  law,  in  all  matters  of  private  contro¬ 
versy,  whether  relating  to  property  or  personal  rights;  and  we  want  of 
the  judiciary  little  else. 

How  shall  we  be  most  likely  to  secure  this  desirable  end  ? 

There  are  two  principal  matters  to  be  regarded  in  the  settlement  of 
this  question. 

1.  What  provisions  are  best  calculated  to  secure  the  services  of  the 
best  and  ablest  men  ? 

2.  W7hat,  to  preserve  these  men  pure  and  able,  when  placed  in 
office  ? 

And,  happily,  it  seems  to  me,  both  these  points  will  be  likely  to  be 
obtained  by  the  same  provisions. 
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I  think,  sir,  that  it  is  agreed  by  this  whole  assembly,  perhaps  with  a 
single  exception,  that  the  quality,  which  we  denominate  independence , 
and  which  I  am  willing  to  take  as  integrity,  is  to  be  regarded  as  essen¬ 
tial  for  the  judicial  office.  We  differ  widely  as  to  the  best  means  of 
securing  this  quality.  But,  we  all  agree  in  desiring  it. 

What  do  we  mean  by  judicial  independence? 

I  answer,  a  freedom  from  the  sense  of  dependence  upon  the  will  of 
man,  or  upon  any  earthly  power.  Let  those  who  differ  from  me  state 
their  meaning  of  the  term.  I  like  the  notion  of  the  ancients.  Justice 
should  be  blind  to  the  world  about  her.  She  should  know  no  man,  no 
set  of  men.  She  should  neither  court  the  influence,  nor  fear  the  frown, 
of  a  mortal.  Before  such  a  tribunal,  all,  all,  may  look  for  justice. 

Is  not  this  so?  If  you  admit  any  exception,  any  qualification,  do 
you  not  endanger  the  system  ?  If  you  allow  any  external  influence,  or 
any  internal  sense  save  that  of  conscience,  to  operate  upon  the  judge, 
do  you  not  put  in  jeopardy  the  interests  dependent  on  his  administra¬ 
tion  ?  If  you  generate  in  him  the  fear  of  losing  his  office,  if  you  put 
before  him  a  standing  temptation  to  seduce  him,  is  it  not  plain,  that  you 
are  preparing  impediments  to  the  free  course  of  justice  ? 

Those  who  argue  in  favour  of  a  limited  tenure  do  it  upon  a  single 
principle,  and  this  I  propose  to  examine  with  great  care;  because  if  this 
principle  is  infirm,  their  argument  will  be  seen  to  be  without  support. 

The  principle  is,  that  the  judicial  department,  like  the  other  depart¬ 
ments,  should  be  responsible  to  the  people.  The  argument,  and  the 
measures  proposed,  profess  to  carry  it  out,  so  as  to  make  the  judiciary, 
to  a  certain  extent,  subject  to  the  will  of  the  people. 

This  principle  is  supposed  to  have  the  sanction  of  Mr.  Jefferson  and 
Mr.  Giles;  and  we  have  had  quoted  to  us  here,  the  language  in  which 
they  have  been  understood  to  advocate  it.  It  is  this:  “  Responsibility 
is  the  characteristic  principle  of  your  government  throughout;  and 
why  should  there  not  be  such  a  thing  as  judicial  responsibility?”  The 
advocates  for  limited  tenure  profess  to  base  their  argument  upon  the 
principle  of  responsibility.  Mr.  Giles  says;  “I  would  make  all  the 
judges  responsible,  not  to  God  and  their  own  consciences  alone,  but  to 
a  human  tribunal.”  Those  who  profess  to  adopt  the  principle  go  a 
step,  and  a  large  step,  farther;  they  would  make  them  responsible;  not 
to  a  tribunal ,  but  to  the  will  of  people. 

Let  us  consider  this  doctrine  as  it  is  urged  upon  the  committee. 

If  the  measure  of  change  proposed  indicates  the  principle,  it  is,  to 
place  the  judge,  at  stated  periods,  at  the  disposal  of  the  people,  through 
their  representatives,  the  constituted  authorities;  or  more  accurately 
speaking,  to  place  him  at  the  disposal  of  the  executive.  It  is  not,  in 
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truth,  to  make  him  responsible  to  a  tribunal.  It  is  not  to  bring  him 
before  any  authority  for  trial,  or  to  answer  for  his  judicial  conduct.  It 
is,  to  subject  him  to  the  loss  of  office,  with  dishonour,  with  disgrace, 
without  a  known  accusation  against  him.  This  is  called  responsibility . 
1  think  that  it  is  miscalled;  that  there  is  no  responsibility  about  it. 
The  judge  is  not  called  on  to  answer  for  any  thing;  but,  at  the  end  of 
his  term,  he  is  absolutely  out  of  office,  he  is  defunct,  whatever  may 
have  been  the  ability  and  integrity,  which  have  marked  his  administra¬ 
tion. 

Now,  sir,  I  advocate  the  independence  of  the  judiciary,  as  I  have 
already  stated  my  understanding  of  it:  a  freedom  from  dependence  upon 
the  will  of  man,  or  upon  any  earthly  power.  My  objection  to  the  limit¬ 
ed  tenure,  in  the  form  proposed,  is,  that  it  is  at  war  with  this  indepen¬ 
dence;  that  it  is  fatally  at  war  with  it.  I  can  imagine  nothing  more  so. 
I  do  not  now  speak  of  long  or  short  terms;  I  speak  of  the  principle. 
Let  us  look  for  an  instant  at  the  situation  of  the  incumbent.  The  expi¬ 
ration  of  his  term  is  always  before  his  eyes.  The  appointing  power, 
whatever  it  may  be,  is  perpetually  in  his  mind.  He  knows,  that  the 
ear  of  the  executive  may  be  like  the  lion’s  mouth  in  Venice,  the  recep¬ 
tacle  of  secret,  false,  malicious  accusation.  And  he  must  be  more  or 
less  than  a  man,  to  escape  entirely  from  the  influence  of  such  a  state  of 
things.  I  know  of  nothing  worse:  I  can  conceive  of  nothing  worse. 

Sir,  I  am  no  believer  in  the  creed  of  some,  that  all  men  are  swayed 
or  governed  by  interest.  I  do  believe  in  the  depravity  of  our  race  by 
nature;  but  I  also  believe,  that  a  portion  of  that  race  is  elevated  above 
the  undue  influence  of  interested  motives.  I  think  it  to  be  a  sound  prin¬ 
ciple,  however,  in  dealing  with  men,  to  guard  as  much  as  possible 
against  temptation;  and  in  making  such  a  provision  as  that  under  con¬ 
sideration,  to  furnish  those  who  are  to  be  placed  in  office,  with  the  high¬ 
est  and  holiest  motives  for  the  performance  of  their  duty. 

This  very  object  is  effected,  according  to  my  humble  judgment,  by 
the  provisions  of  the  present  constitution;  it  would  not  be  effected  by 
the  change  proposed;  and  this  I  will  endeavour  to  show. 

The  present  constitution  confers  the  office  during  good  behaviour :  and 
this  is  a  tenure  which,  both  technically  and  in  fact,  is  supposed  to  be 
understood  by  those  who  are  conversant  with  legal  instruments,  or  legal 
language.  I  have  very  little  familiarity  with  political  warfare,  never 
having  learned  even  the  duty  of  a  common  soldier  in  that  strife.  I 
sometimes  saw,  amidst  the  drivellings  of  the  press,  before  the  meeting 
of  this  convention,  an  appeal  to  popular  prejudice,  as  I  supposed,  by  the 
attempt  to  give  an  obnoxious  name  to  this  species  of  tenure  of  office:  I 
heard  the  sound  of  life  offices  ringing  through  the  commonwealth.  But 
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I  never  supposed  for  an  instant,  it  never  entered  my  imagination,  that 
any  lawyer  in  this  body  would  offer  an  argument  in  support  of  this 
popular  appeal.  Of  those  legal  gentlemen  who  advocate  the  correctness 
of  the  name  given  to  this  tenure,  I  would  ask,  Do  your  law  books,  does 
your  legal  learning  justify  this  appellative?  If  an  estate  were  holden  on 
the  same  tenure,  would  you  denominate  it  for  life?  Is  it  not  the  condi¬ 
tion  which  characterizes  the  estate,  and  not  the  incident?  Because  an 
estate  for  years  may  endure  beyond  the  life  of  the  tenant,  is  he  tenant 
for  life ;  or  would  you  hazard  your  reputation  before  a  learned  judge  by 
an  assertion,  that  such  is  a  tenancy  for  life? 

Now,  sir,  though  it  be  true,  that  “a  rose  by  any  other  name  would 
smell  as  sweet,”  I  affirm,  that  that  is  not  a  rose  which  wants  the  essen¬ 
tial  character  of  a  rose:  it  must  have  the  form,  the  fashion  and  the  fra¬ 
grance  of  a  rose,  to  make  it  a  rose. 

Let  me  test  the  accuracy  of  this  language  farther.  It  is  said,  that 
virtually,  in  substance,  in  fact,  this  is  a  tenure  for  life.  What  do  my 
learned  opponents,  in  point  of  fact,  do  with  the  condition — the  charac¬ 
teristic  of  the  estate? — this  is  substance  as  well  as  name.  If  this  be  in 
fact  a  tenure  for  life,  I  again  ask,  by  what  authority  do  you  now  under¬ 
take  to  legislate  it  out  of  life?  If  your  answer  be — by  the  sovereign 
power  of  this  convention; — my  reply  is — then  there  are  two  conditions 
to  characterize  and  defeat  the  estate  instead  of  one;  and  the  impropriety 
of  the  appellative  is  doubly  apparent. 

Let  this  pass,  however,  for  what  it  is  worth.  I  fondly  trust  that  this 
honest  and  enlightened  convention,  will  be  in  no  danger  from  what 
appears  to  me  to  be  so  small  a  device  in  this  warfare  upon  the  consti¬ 
tution. 

I  return  to  my  position: — the  present  constitution  confers  the  office 
during  good  behaviour.  It  farther  provides  for  the  amenability  of  the 
officer — for  his  responsibility; — in  a  legal  form,  for  his  behaviour  in  office. 
He  may  be  called  on  to  answer,  if  he  break  the  condition  on  which  he 
holds  his  office — if  he  misbehave  in  office.  Now,  sir,  although  I  do 
not  admire  this  provision  for  the  trial  of  a  judge  before  one  branch  of  the 
legislature,  on  the  accusation  of  the  other  branch;  it  seems  to  be  the  off¬ 
spring  of  necessity;  and  certain  it  is,  that  it  is  a  provision  sufficiently 
severe  upon  the  judge.  The  advantage,  however,  of  this  provision 
is,  that  it  is  calculated  to  do  justice,  by  explicit  accusation  and  open 
trial. 

But,  in  addition  to  this,  the  constitution  provides  for  the  removal  of  a 
judge,  for  cause  not  impeachable,  on  the  address  of  two-thirds  of  the 
legislature. 

Do  not  these  provisions,  in  the  wisest  manner,  free  the  judge  from 
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temptation,  at  the  same  time  that  he  is  subjected,  in  a  legal  form,  both 
to  the  justice  and  expediency  which  may  require  his  removal. 

The  beauty  and  the  excellence  of  these  provisions  are,  that  they 
offer  reasonable,  legal,  proper  security  to  the  judge  against  the  assaults 
or  machinations  of  malice ;  at  the  same  time,  that  they  afford  a  plain 
and  adequate  relief  from  the  burthen  of  an  unsuitable  incumbent. 

As  regards  the  judge.  Here  is  responsibility  in  its  proper  sense  ; 
not  to  a  man — not  to  a  party — not  to  the  executive — but  to  the  law. 
He  is  here  to  answer  the  charges  against  hisn — he  is  to  have  all  the 
securities  of  fair  and  open  trial :  and  these  securities  are,  what  every 
considerate  man  would  desire  for  himself,  what  every  just  man  should 
be  willing  to  afford  to  others.  Open  and  public  trial  is  one  of  the  surest 
and  safest  guards  of  liberty  and  right. 

As  regards  the  community.  The  door  is  open  for  complete  redress: 
if  the  amendment  offered  by  my  learned  friend  from  Alleghany  is  adopt¬ 
ed,  I  may  say  it  is  open  wide,  and  not  a  ground  of  exception  is 
left.  What  is  objected  to  this  provision  ?  It  is  said,  that  the  remedy 
offered  is  inefficacious — that  the  people  will  not  prosecute — and  that 
the  sympathies  of  the  senate,  in  the  case  of  impeachment,  will  not  allow 
them  to  convict;  and  the  sympathies  of  both  houses,  in  case  of  complaint, 
will  not  allow  them  to  address. 

This  is  an  argument  for  more  summary  proceedings  ;  but  it  is  an  ar¬ 
gument  pregnant  with  much  material. 

It  imputes  to  the  people,  a  willingness  to  suffer,  rather  than  complain. 
They  are,  perhaps,  more  prone  to  complain  than  to  endure. 

It  imputes  unfaithfulness  to  the  legislature :  And  this  imputation  is 
made  without  proper  support,  in  point  of  past  experience,  or  the  reason 
of  the  case. 

The  remedy  has  been  used,  and  effectually.  It  has  been  sometimes 
resorted  to,  as  I  am  bound  to  believe,  improperly ;  and  it  has  failed. 
Thus  stands  the  fact.  There  is  no  just  reason  for  the  supposition,  that 
sympathy  will  be  more  likely  to  have  an  unbecoming  influence  here, 
than  in  any  other  of  our  tribunals. 

Can  honourable  and  just  men  undertake  to  pronounce,  with  the  im¬ 
perfect  light  they  must  have,  that  the  judgment  of  the  senate  has  been 
warped,  because  it  did  not  convict  ?  Can  any  man,  upon  the  partial 
knowledge  he  must  have,  or  even  upon  the  fullest  knowledge  that  can 
be  had,  undertake  to  say  more  in  any  given  case,  than  that  he  would 
have  given  a  different  judgment  ?  The  common  principles  which  guide 
the  opinions  of  just  men,  forbid  the  belief,  that  the  judgments  of  the 
senate  are  wrong. 

If  there  be  any  truth  in  this  argument,  it  shows,  that  your  people  are 
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inattentive  to,  or  regardless  of,  their  duty  to  themselves,  and  their  own 
interests;  and  that  your  legislative  department  stands  in  need  of  radical 
reform.  It  proves  nothing  against  the  wisdom  and  efficacy  of  the  ex¬ 
isting  provisions:  Because,  if  the  people  will  not  use  the  remedy,  or  the 
legislative  body,  from  false  sympathy,  are  unfaithful  to  their  trust,  the 
provision  is  not  to  be  discarded  as  unwise  and  inefficacious. 

But,  sir,  the  evidence  before  this  committee  shows,  that  the  remedy 
has  been  used,  and  used  effectually. 

Is  then  our  constitution  without  a  proper  provision  to  secure  the  re¬ 
sponsibility  of  the  judges? 

It  provides,  not  only  for  the  trial  and  dismissal  of  the  judge,  if  he  be 
guilty  of  misbehaviour  in  office,  but  also  for  his  removal,  at  the  will  of 
two-thirds  of  the  legislature  and  the  executive. 

I  will  now  inquire — whether  the  desired  object  of  securing  the  inde¬ 
pendence  of  the  judge  is  attainable  by  the  proposed  change  in  the  con¬ 
stitution  ? 

Let  us  seek  for  the  principles,  on  which  the  advocates  of  limited 
tenure  found  themselves. 

They  do  not  mean,  that  the  judge  shall  necessarily  retire  at  the  end 
of  his  term  :  they  agree,  that  he  may  be  re-appointed.  They  do  not 
apply,  what  I  think  is  called  the  principle  of  rotation  in  office.  They 
bring  him  before  the  appointing  power  for  judgment;  to  be  re-appointed, 
or  to  be  dismissed,  at  pleasure.  The  theory  supposes  that  he  will  be 
re-appointed,  unless  sufficient  cause  to  the  contrary  appears  to  the  ap¬ 
pointing  power :  and  this  is  necessary  to  the  argument,  to  save  the 
scheme  from  universal  reprobation. 

My  objections  to  such  a  plan  as  this  are,  that  it  is  unjust  and  un¬ 
wise. 

It  is  unjust  to  the  judge;  because  it  condemns,  disgraces  and  stigma¬ 
tises  him  without  charge  or  accusation,  without  trial  or  hearing.  Such 
may  be,  such  often  will  be  the  case.  I  agree,  that  the  judge  has  no 
legal  property  in  his  office.  I  agree,  that  his  term  of  office  having 
legally  expired,  he  has  no  legal  claim  to  a  re-appointment.  But  the 
contemplated  provision  of  the  constitution  is  understood  to  imply,  both 
upon  the  ground  of  the  public  good  and  private  justice,  that  he  will  be 
re-appointed,  if  there  be  no  good  reason  against  it ;  and  if  he  be  not  re¬ 
appointed,  though  there  be  no  charge,  accusation  or  trial,  it  is  to  be 
inferred,  that  cause  existed,  and  that  the  stigma  is  justly  fixed  upon 
him. 

Far  better  would  it  be,  that  the  constitution  should  provide  against 
any  re-appointment;  because,  then,  the  feelings  and  character  of  the 
judge  would  not  lie  at  the  mercy  of  the  appointing  power.  From  this, 
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in  my  judgment,  shocking  injustice,  I  would  save  the  judge,  even  by  the 
pension  system,  if  there  be  no  other  mode  by  which  it  can  be  done. 

But,  it  is  unwise.  There  is  no  point  upon  which  honorable  men  are 
so  sensitive  as  that  of  reputation.  Can  you  expect  that  such  men  will 
accept  of  such  office  at  such  an  awful  risk  as  this  is?  It  is  said,  that 
honest,  upright  and  faithful  judges  run  no  risk — that  they  need  not  fear 
that  injustice  will  be  done  them — nay,  that  this  very  provision  will  prove 
an  incentive  to  the  best  exertions. 

Sir,  honest  and  faithful  judges  have  nothing  to  fear  from  public  and 
open  trial.  There  they  may  be  expected  to  be  sustained  by  their  in¬ 
tegrity  and  fidelity.  But,  what  have  they  not  to  fear  from  the  power  of 
secret  malice,  or  arbitrary  will?  No  man  who  is  fit  for  the  office,  would 
or  could  take  it  at  such  a  peril  as  this. 

Besides,  this  kind  of  responsibility  is  corrupting  in  itself.  If  the  judge 
be  liable  to  seduction  from  duty  by  his  interest,  he  will  look  with  unbe¬ 
coming  favor  to  the  appointing  power,  and  court  the  influences  which 
surround  it. 

It  is  upon  these  grounds  that  I  consider  that  the  constitution  contains 
all  necessary  provision  to  secure  a  proper  responsibility,  and  that  the 
change  proposed  is  utterly  inadequate  to  that  end. 

To  make  the  plan  of  a  term  of  years,  or  limited  tenure,  efficacious,  on 
the  principles  avowed  by  the  advocates  for  it,  or  consistent  in  itself,  the 
appointment  should  be  from  year  to  year.  That,  and  that  only,  is  cal¬ 
culated  to  effect  the  object,  of  keeping  the  judge  always  under  surveil¬ 
lance;  that,  and  that  only  can  save  the  people  from  the  afflictions  which 
our  opponents  suppose  to  flow  from  a  different  tenure.  I  have  heard  no 
delegate  go  to  this  extreme,  though  it  has  been  approached,  perhaps,  by 
some. 

I  have  now  laid  before  the  committee  the  views  of  this  subject,  which 
lead  me  to  the  conclusion,  that  the  tenure  for  good  behaviour,  with  the 
powers  of  impeachment  and  removal  on  address,  is  best  calculated  to 
obtain  and  to  preserve  the  services  of  the  best  and  ablest  men. 

It  behooves  me  now  to  notice  the  reasons  which  have  been  assigned 
for  a  change. 

1.  The  first  reason  assigned  is,  that  the  people  desire  it. 

This  is  the  prominent  reason  for  all  the  proposed  changes  of  the  con¬ 
stitution.  On  a  former  occasion,  I  expressed  my  sentiments  in  relation 
to  this  reason  for  change.  It  appears  to  me,  that  this  is  an  assumption. 

I  have  seen  no  evidence  of  the  fact,  that  the  people  desire  a  change  of 
the  judicial  tenure,  which  carries  conviction  to  my  mind. 

If  the  people  desire  a  change,  that  desire  must  be  apprehensible  in  its 
character:  it  is  capable  of  being  exhibited,  and  specifically  too. 
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What  are  the  proofs  of  the  people  desiring  a  change?  They  have 
their  representatives  here  to  speak  for  them.  Their  representatives  utter 
discordant  sounds — they  do  not  agree,  except  in  one  sound,  and  that  a 
most  uncertain  one — change. 

I  profess  no  homage  to  the  people.  I  am  one  of  them.  Before  I  can 
pronounce  upon  their  wishes,  I  must  hear  their  voice  in  some  intelligible 
form.  How  is  it  brought  to  us  here?  By  delegates  who  profess  to 
know  what  they  want,  and  to  be  able  to  tell  us  what  it  is.  I  think,  that 
upon  the  topic  under  discussion,  there  are  at  least  four,  perhaps  five, 
different  plans  or  schemes  for  settling  the  judiciary — all  of  them  wanted 
by  the  people. 

1.  The  abolition  of  the  independence  of  the  judiciary.  This  we  have 
from  the  delegate  who  has  been  called  the  Father  of  the  Convention.  I 
take  his  meaning  from  his  own  lips,  and  not  from  the  readings  of  the 
commentators. 

2.  Tenure  for  the  shortest  possible  term  of  years. 

3.  Fifteen  judges  of  the  supreme  court,  with  large  salaries,  and  the 
pension  system. 

4.  Tenure  for  long  periods,  with  removal  from  office  on  address,  or 
by  impeachment. 

I  think  that  there  are  others;  but  it  is  not  material  to  notice  them. 

There  is  scarcely  a  point  of  agreement  in  these  various  expressions  of 
the  wants  and  wishes  of  the  people,  unless  it  be  to  change  the  tenure 
during  good  behaviour  to  something  else;  and  as  to  this,  they  are  not 
agreed,  in  regard  to  all  the  judges. 

As  to  this  evidence,  it  is  unsatisfactory.  I  am  unable  to  see  how  it 
comes  from  the  people,  that  they  desire  a  change,  or  what  change  it  is 
that  they  do  desire. 

I  have  no  instructions — nothing  to  guide  or  enlighten  me  as  to 
my  constituents  immediately;  they  have  not  imparted  to  me  their 
wishes. 

2.  Petitions  to  the  legislature  asking  for  a  convention  to  amend  the 
constitution,  are  considered  as  evidence  of  the  desire  of  the  people  to 
have  a  change  in  the  particular  under  discussion,  and  in  various  others. 
There  is  a  very  large  assumption  made  on  this  point.  It  is  stated,  that 
these  petitions  have  flowed  in  upon  the  legislature  for  two  and  thirty 
years,  in  an  uninterrupted  stream.  To  sustain  so  strong  an  assertion, 
the  evidence  before  the  committee  appears  to  me  to  be  of  a  slight  and 
feeble  character.  It  begins  with  a  petition  in  1805,  and  I  call  the  atten¬ 
tion  of  the  committee  to  it  particularly.  This  petition  affirms,  that  the 
supreme  court  have  assumed  the  powers  of  the  courts  of  exchequer, 
king’s  bench  and  common  pleas  in  England.  I  do  not  know  the  signers 
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of  this  petition.  I  can,  therefore,  intend  no  offence  to  any  one  by  my  re¬ 
marks.  It  is  a  happy  illustration  of  the  character  of  these  petitions  gene¬ 
rally,  and  the  committee  may  judge  from  this  how  far  they  express  popular 
opinion.  The  assertion  of  the  fact  I  have  mentioned  was  certainly  an 
inconsiderate  one.  The  petition  must  have  been  signed  by  some,  who 
knew  nothing  of  the  fact  affirmed,  whether  it  were  true  or  not ;  who 
knew  nothing  on  earth  of  the  courts  mentioned  in  the  petition,  or  of 
their  powers,  or  of  any  action  of  the  supreme  court  to  warrant  the  asser¬ 
tion.  Such  petitions  are  light  matter  in  a  rational  mind.  On  this  peti¬ 
tion,  resolutions  were  reported  and  laid  on  the  table.  Did  the  legisla¬ 
ture  consider  this  as  the  voice  of  the  people  ? 

In  1810,  another  petition,  or  other  petitions  were  treated  in  the  same 
manner. 

And  at  the  session  of  1821-2,  similar  petitions  were  also  disregarded 
by  the  legislature. 

At  the  session  of  1823-4,  resolutions  for  calling  a  convention  passed 
the  house  of  representatives  ;  but  the  bill  to  provide  for  it  was  not 
called  up. 

At  the  session  of  1824-5,  an  act  was  passed  for  submitting  the  ques¬ 
tion  to  the  people.  The  decision  of  the  people  was  against  the  call  of 
a  convention. 

Those  who  profess  to  interpret  the  action  of  the  people,  say,  that  the 
reason  of  this  decision  was,  that  the  law  contained  no  provision  for  sub¬ 
mitting  the  doings  of  the  convention  to  the  people.  How  do  they  know 
this  to  be  the  reason  ?  I  for  one  voted  against  it;  that  was  not  my 
reason — nor,  so  far  as  I  know,  was  it  the  reason  of  my  constituents 
who  voted  against  it.  No  man  can  safely  say,  that  that  was  the  reason 
of  the  majority  for  their  votes. 

In  1832-3,  there  were  again  presented  petitions  and  remonstrances. 
And,  finally,  this  convention  was  called  into  being. 

Great  stress  is  laid  upon  this  popular  perseverance.  How  much  the 
people  had  to  do  with  it,  neither  you,  sir,  nor  I  know.  But  I  except 
to  the  evidence.  It  proves  but  one  thing,  that  is  a  restless  spirit  some¬ 
where,  a  determination  to  work  up  a  convention  for  some  cause  or 
other. 

No  man,  who  looks  with  a  cool  and  dispassionate  eye  upon  the 
people  of  this  commonwealth,  and  regards  their  unexampled  prosperity 
and  happiness  for  the  last  fifty  years,  can  conscientiously  believe, 
that  they  have  known  civil  or  political  distress.  I  am  one  of  those 
who  think,  that  they  might  have  been  better  governed  than  they  have 
been;  and  that  the  unequalled  resources  of  this  great  commonwealth 
might  have  been  sooner  and  better  developed;  but  they  have  had  their 
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own  rulers,  and  if  they  have  not  grown  as  rapidly  as  they  might,  they 
have  still  grown  and  been  happy. 

No  man,  who  looks  without  bias  upon  our  past  history,  can  fail  to 
see,  that  this  restlessness  and  inquietude  respecting  the  constitution, 
belongs  not  to  the  people,  but  to  the  politics  of  the  slate.  It  is  a  most 
happy  theme  for  the  demagogue;  the  oppression  of  government,  and 
the  misrule  of  those  in  authority.  It  is  always,  it  has  ever  been  from 
the  days  of  Absalom,  the  rebellious  son  of  David,  to  the  present  hour, 
the  topic  of  declamation,  by  which  discontent  and  revolution  are  ex¬ 
cited.  “  You  are  oppressed  and  distressed,”  is  the  language — “  oh!  that 
I  were  a  judge  in  the  land.” 

If  there  were,  in  reality,  serious  evil  flowing  from  the  constitution,  it 
would  be  so  apparent,  that  no  man  would,  in  the  face  of  a  suffering 
community  call  for  proof.  It  is  only  when  proof  is  demanded  of  the 
existence  of  the  evil,  as  in  the  present  case,  that  the  apostle  of  discon¬ 
tent  is  brought  to  his  straits. 

It  is  alleged  by  the  advocates  of  reform,  that  mischiefs  of  a  serious 
character  flow  from  the  present  constitution.  We,  who  do  not  see  or 
feel  the  evil  naturally  demand  specification.  The  advocates  of  change 
have  partially  undertaken  to  give  it  to  us.  When  this  is  done,  we  have 
some  means  of  forming  a  judgment:  and  it  delights  me,  that  they  have 
entered  this  field  as  valiantly  as  they  have. 

The  history  of  the  administration  of  justice  in  Pennsylvania  is  open 
to  all.  If  there  have  been  signal  aggression  upon  private  right,  gross 
departure  from  duty,  burthensome  incapacity  for  office,  and  these  the 
fruits  of  the  existing  system,  surely,  surely,  the  delegates  here  from  all 
parts  of  the  commonwealth  can  make  it  known  to  us.  It  is  not  unrea¬ 
sonable  to  demand  it. 

An  effort  has  been  made,  to  bring  before  this  body  a  view  of  the 
evils  supposed  to  have  arisen  from  the  tenure  during  good  behaviour; 
and  the  cases  to  exhibit  the  form  and  pressure  of  these  evils  are  so  few, 
that  they  may  be  easily  noticed. 

1.  The  first  case  mentioned  is  that  of  Thomas  Passmore. 

This  was  a  case  of  punishment,  by  fine  and  imprisonment,  for  con¬ 
tempt  of  court,  by  a  publication  respecting  a  cause  depending  in  court. 
It  is  referred  to,  I  presume,  as  a  case  of  the  exercise  of  arbitrary  powrer 
by  judges,  who  held  office,  during  good  behaviour. 

Has  any  man  undertaken  to  say,  or  will  any  man,  any  lawyer,  un¬ 
dertake  to  say,  that  the  judgment  of  the  court  was  wrong  in  point  of 
law  ?  And  if  it  were  wrong,  will  any  man  impute  any  thing  but  error 
of  judgment  to  the  venerable  men  who  filled  the  bench?  The  judg¬ 
ment  was  according  to  existing  law.  It  wTas  the  law  of  the  land  on  the 
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subject  of  contempts.  And  the  judges  would  have  disregarded  their 
oaths  of  office,  if  they  had  pronounced  it  differently.  The  legislature 
changed  the  law,  most  unwisely  in  the  opinion  of  many. 

Sir,  gentlemen  must  seek  for  some  other  fruit  of  the  tenure  than  this, 
to  show  evil. 

2.  The  case  of  Judge  Cooper,  and  his  tyrannical  conduct  on  the 
bench,  are  next  referred  to,  to  illustrate  the  evils  of  the  existing  system. 

After  describing  this  gentleman  as  an  English  Jacobin,  who  came 
over  here,  and  got  upon  the  bench,  a  report  is  read  of  a  case  before 
him,  when  president  of  the  eighth  judicial  district,  in  1807.  This  ac¬ 
count  purports  to  be  a  statement  of  the  case  of  David  Dali,  a  boy  of 
fifteen  years  of  age,  who  was  charged  with  horse  stealing,  pleaded 
guilty,  and  was  sentenced,  in  the  first  instance,  to  one  year’s  imprison¬ 
ment.  On  further  consideration  of  the  case,  the  court  changed  the 
sentence  to  three  years  imprisonment. 

This  case  is  said  here,  in  debate,  to  be  “  a  disgrace  to  the  whole  ju¬ 
diciary  of  Pennsylvania !  !”  This  boy  is  transformed  into  a  martyr; 
and  a  revolutionary  father  is  by  the  power  of  imagination  brought  into 
the  perspective  of  the  picture.  The  question  is  asked,  with  emphasis, 
“  What  must  that  lad  have  thought  of  your  judiciary,  of  your  laws  ?” 

I  cannot  say,  I  cannot  tell  what  the  fruit  of  his  experience  would  be. 
But  if  he  formed  a  correct  opinion,  of  our  judiciary  and  laws,  so  far  as 
his  experience  went,  it  would  be,  that  the  eye  of  justice  is  too  vigilant 
and  the  arm  of  the  law  too  strong  to  suffer  such  precocious  villainy  to 
ripen,  without  seeking  to  prevent  it.  Perhaps,  this  is  not  the  answer 
that  was  expected.  I  may  be  wrong.  It  may  be  otherwise.  It  may 
be,  that  as  he  was  younger  than  the  youngest  of  this  convention,  he 
was  wiser  as  to  the  constitution;  and  that  having  had  three  years  study 
under  the  immediate  pressure  of  the  law,  he  came  forth  from  the  peni¬ 
tentiary,  fully  imbued  with  notions  of  reform,  and  is  now  an  ultra  radi¬ 
cal  reformer ;  expressing  the  sentiments  of  the  people,  that  the  judiciary 
so  inconvenient  should  be  destroyed,  and  these  laws,  discountenancing 
early  adventure,  should  be  annihilated. 

I  think,  that  against  that  part  of  the  judiciary  of  this  state,  which 
for  a  time  reposed  in  the  person  of  this  same  Judge  Cooper,  it  was 
further  alleged,  that  he  sent  a  Friend  to  prison,  for  wearing  his  hat  in 
court. 

3.  Another  case  of  mischief,  resulting  from  the  tenure  during  good 
behaviour,  is  an  act  of  Judge  Bard,  who  struck  half  the  bar  of  one  of 
the  counties  off  the  roll. 

This  deep  commiseration  for  the  distress  produced  by  judicial 
tyranny  becomes  almost  amusing.  And  I  really  know  not  how  to  treat 
seriously  an  argument  which  resorts  to  such  support. 


63 


4.  Another  case  is  that  of  two  of  my  friends  and  colleagues  in  this 
convention. 

They  are  living  men,  and  uncomplaining  men.  I  believe,  that  they, 
the  immediate  sufferers,  never  imputed  their  sufferings  to  the  judicial 
tenure.  Poor  ignorant  men !  not  to  know  their  oppression,  and  the 
rod  which  wTas  laid  upon  them. 

I  believe,  that  I  have  gone  through  this  dark  array  of  evidence,  this 
specification  of  evil  and  misery,  alleged  to  have  resulted  from  the  tenure 
during  good  behaviour,  with  perhaps  one  exception.  The  delegate 
recently  elected  from  Luzerne  mentioned  another  case  of  judicial  mis¬ 
conduct,  although  he  did  not  name  the  offender.  That  was  the  case  of  a 
judge,  who  was  prevented  by  a  snow  storm  from  attending  a  court, 
whereby  the  county  suffered  loss  by  reason  of  great  expense,  and  the 
attendants  were  put  to  great  inconvenience  ! !  I  need  not  remark  upon 
this  case. 

There  have  been  some  other  grounds  of  complaint  of  a  more  general 
character,  set  before  the  committee;  and  from  this  cause,  perhaps,  not 
susceptible  of  so  complete  an  answer. 

1.  The  character  of  the  decisions  of  the  supreme  court. 

It  is  said,  in  relation  to  them, 

1.  That  numberless  acts  of  the  legislature  have  been  necessary  to 
put  them  right. 

I  knowr,  that  there  has  been  some  vicious  legislation  on  this  point, 
that  some  acts  of  the  legislature  have  been  passed,  with  a  view  to  rec¬ 
tify  the  law,  or  to  make  it  different  from  what  the  supreme  court  had 
pronounced  it  to  be. 

Is  this  a  charge  against  the  judiciary,  and  is  there  an  evil  here,  which 
is  the  fruit  of  the  tenure  during  good  behaviour  ? 

Do  gentlemen  say,  that  the  decisions  were  wrong  in  point  of  law;  or 
do  they  mean  to  impute  corruption  to  the  judges  ? 

If  the  first — it  should  be  shown  that  they  were  wrong.  Let  him  who 
asserts  it,  put  his  finger  on  the  cases.  We  may  disagree  about  the  law. 

But  suppose  they  satisfy  this  committee  that  the  judges  have  erred 
in  their  decisions.  Have  not  all  human  judges,  from  the  days  of  Pon¬ 
tius  Pilate  to  the  present  hour,  been  subject  to  mistake  or  error? 

It  would  be  to  some  purpose,  if  gentlemen  came  here  prepared  to 
show  a  case,  and  this  is  within  their  own  province,  in  which  the  judges 
have  pronounced  the  law  to  be  what  it  was  not;  and  then  let  them  show, 
if  they  can,  that  the  erroneous  decision  was  the  fruit  of  ignorance,  indo¬ 
lence  or  corruption.  They  have  not  done  the  judges  the  justice  to  take 
the  first  step,  to  show  their  decisions  to  be  wrong.  If  there  have  been 
erroneous  decisions,  I  think  that  no  man  could  show  that  they  were 
the  offspring  of  ignorance,  neglect  of  duty,  or  corruption:  and  no  dele- 


64 


gate  should  or  can  expect,  that  such  an  allegation  as  this  will  avail,  to 
disturb  the  judicial  system  without  something  more. 

2.  Another  matter  is  stated  in  relation  to  the  decisions  of  the  supreme 
court,  which  is,  that  our  books  of  reports  are  so  lightly  esteemed,  that 
they  are  neither  sold  nor  cited  abroad. 

In  the  first  place,  as  to  the  fact,  we  differ.  They  are  sold,  and  are 
cited  abroad,  and  with  approbation.  In  the  next  place,  if  the  fact  were 
as  it  is  alleged  to  be,  it  would  prove  very  little.  The  truth  is,  that  few 
men,  comparatively  of  the  profession,  can  purchase  the  vast  number  of 
books  of  reports  of  other  states;  they  are  of  little  comparative  value. 
And  on  the  same  ground  as  this  you  may  condemn  the  decisions  of  any 
court  in  the  union,  even  of  the  supreme  court  of  the  United  States. 

But,  sir,  I  cannot  refrain  on  such  an  occasion  as  this,  from  yielding 
my  humble  tribute  to  the  supreme  court  and  its  decisions.  That  court 
has  decided  many  causes  against  my  clients,  upon  my  arguments,  and 
some  of  them,  as  I  have  thought,  erroneously.  But,  sir,  I  have  not 
been  led  to  doubt  the  integrity  of  the  judges,  their  intelligence,  their 
learning,  or  their  devotion  to  business. 

The  reports  of  the  decisions  of  the  supreme  court  of  Pennsylvania, 
are  entitled  to  the  admiration  of  lawyers  at  home  and  abroad;  and,  if 
they  are  read  carefully  and  understandingly,  will  receive  it.  They 
contain  decisions,  which  have  led  the  way  upon  some  very  interesting 
subjects,  and  which  have  been  followed  both  here  and  in  England. 

2.  “  Constitutional  instability.”  This  is  the  head  of  some  judicial 
prodigy — some  offence  against  the  majesty  of  the  people. 

I  believe  the  specification  is,  that  the  present  chief  justice  once  en¬ 
tertained  the  opinion,  that  the  courts  of  Pennsylvania  could  not  pro¬ 
nounce  an  act  of  the  legislature  unconstitutional:  and  that  there  has 
been  no  decision  since  Chief  Justice  Tilghman’s  time,  declaring  an  act 
unconstitutional. 

It  may  be,  that  the  chief  justice  holds  the  same  opinion.  But,  there 
are  two  things  not  appearing  : 

1.  That  the  rest  of  the  court  hold  the  same  opinion. 

2.  That  they  have  had  occasion  to  pronounce  it  in  any  case.  When 
these  matters  are  shown,  the  committee  will  be  prepared  to  weigh  the 
argument  on  the  point. 

3.  The  trial  by  jury,  it  is  said,  has  been  in  effect  done  away. 

This  is  an  assertion  of  a  very  general  and  sweeping  character.  We 
differ  entirely  about  the  fact.  My  own  observation  and  experience  are 
the  other  way.  The  error,  if  any,  is,  that  too  much  is  left  to  the  jury, 
and  their  province  too  much  extended.  If  I  were  to  find  fault  with  the 
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judges,  it  would  be  on  the  ground,  that  they  do  not  sufficiently  keep 
the  decision  of  the  law  to  themselves. 

When  this  position  is  properly  sustained  in  point  of  fact,  we  may 
deal  with  it  in  argument. 

Now,  sir,  I  have  gone  through  with  the  specific  and  the  general 
grounds  of  exception  to  the  judicial  department  of  our  government,  as 
organised  by  the  existing  constitution.  These  are  the  reasons,  the 
grounds,  on  which  it  is  claimed,  that  the  tenure  during  good  behaviour 
works  mischief  to  the  people  of  Pennsylvania. 

Sir,  if  we  have  reached  the  bottom  of  the  well,  where  truth  is  said  to 
lie;  if  these  “  elegant  extracts,”  as  they  are  styled,  are  the  strongest 
specimens  of  our  wrongs;  we  are,  perhaps,  able  to  pronounce  upon  the 
case;  and  I  think  we  may  most  solemnly  and  conscientiously  assure  the 
good  people  of  the  commonwealth,  that  if  these  are  the  only  sources  of 
grief  which  they  know,  and  these  the  only  supposed  causes  of  their 
suffering,  all  the  changes  of  the  constitution  which  this  convention  can 
devise,  will  not  deliver  them  from  the  evil.  I  despair  of  the  case:  not 
so  much,  I  confess,  from  the  enormity  of  the  grievances,  as  because  the 
counsellors  who  are  to  work  out  our  deliverance,  have  not  a  just  sense 
of  the  disease  which  is  supposed  to  exist,  or  of  the  remedies,  which 
they  propose  to  apply  for  its  cure.  They  despise  and  reject  the  wis¬ 
dom  of  the  wise:  they  set  up  our  own  unfledged  knowledge  and  limited 
experience,  above  the  learning  and  judgment  of  those  who  have  enlight¬ 
ened  and  adorned  the  race  of  man:  they  demand  experiment  for  experi¬ 
ment’s  sake:  that  which  is  called  common  sense,  is  exalted  above  all 
sense  and  learning:  and  I  fear,  that  cunning  and  craft  are  mistaken  for 
common  sense;  and  that  vulgar  prejudice  is  also  mistaken  for  common 
sense.  Common  sense  is  a  sterling  gift,  most  uncommon,  but  it  has 
an  accompaniment,  a  never  failing  accompaniment,  by  which  you  may 
know  it,  and  that  is  common  honesty. 

These  are  our  experiences.  What  have  we  from  abroad? 

The  constitution  of  the  United  States,  it  is  said,  contains  the  tenure  of 
good  behaviour,  and  the  delegate  from  Luzerne  approves  of  it  there. 
Why?  Because  the  judges  have  political  power.  What  is  meant  by 
this?  They  are  to  decide  upon  treaties.  This  is  the  only  reason  as¬ 
signed;  and  it  is  unsatisfactory,  in  fact,  and  on  principle.  In  point  of 
fact,  not  half  a  dozen  cases  under  treaties  have  arisen  since  the  formation 
of  the  constitution.  In  point  of  principle,  the  argument  would  lead  to  a 
different  conclusion. 

A  case  in  a  sister  and  adjoining  state  has  been  referred  to  as  having  a 
bearing  upon  the  question  of  judicial  tenure: — that  was  a  case  in  New 
Jersey.  This  case  was  cited  by  my  learned  friend  and  colleague,  the 
chairman  of  the  judiciary  committee,  and  noticed  again  particularly  by 
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the  delegate  from  Northampton.  It  seemed  to  be  a  strong  one  to  show 
the  imperfection  of  the  tenure  for  years. 

It  was  a  case,  so  far  as  my  information  goes,  of  most  flagrant  and 
high-handed  wrong,  inflicted  upon  an  upright  and  independent  judge,  for 
the  fearless  performance  of  his  duty. 

It  furnishes  a  strong  illustration  of  the  morality  of  the  system  con¬ 
tended  for.  A  mere  intrigue  of  party,  availing  itself  of  the  disappoint¬ 
ment  and  irritation  of  an  unsuccessful  litigant,  changed  the  character  of 
the  legislature,  and  left  the  judge  out  of  office.  What  can  be  said  of  this? 

The  delegate  from  Luzerne  thanks  my  learned  friend  for  this  case; 
and  why?  Because  it  proves — 

1.  That  you  can  get  upright  and  able  men  to  take  the  office  on  such 
a  tenure. 

2.  That  the  judges  will  decide  according  to  conscience  against  the 
most  powerful  party,  although  their  term  of  office  is  about  to  expire. 

I  apprehend  that  the  case  proves  no  such  thing.  It  is  a  beacon  to 
warn  upright  and  able  men  not  to  take  office  on  such  terms ;  because 
here  is  the  sacrifice  to  which  they  are  exposed.  It  is  the  one  case  of 
fearless  independence- — but,  all  men  see  the  sequel ;  and  who  will  fol¬ 
low  in  the  track? 

It  is  further  said,  that  the  Judge  had  no  right  to  the  office — that 
the  people  had  the  right  to  choose  their  own  judges — and  that  the  public 
interest  did  not  suffer  by  the  change. 

This  vindication  illustrates  the  character  of  this  tenure,  and  shows, 
that  the  argument  to  sustain  it  is  wanting  in  sound  moral  principle. 

The  judge  had  no  right  to  the  office — no  legal  right.  But,  he  had  a 
right,  morally,  and  upon  the  theory  of  the  opposite  argument,  drawn  out 
into  the  strongest  expression,  this  very  morning,  to  be  re-appointed,  if 
there  were  not  good  cause  against  it.  There  was  not  only  not  good 
cause,  but  he  was  sacrificed  unjustly,  and  stigmatised,  for  the  worst  of 
reasons,  because  he  had  fearlessly  done  his  duty.  Is  this  a  principle  to 
be  vindicated? 

But  the  people  had  a  right  to  choose  their  own  judges. 

The  people  had  no  right  to  do  wrong.  That  is  my  position.  The 
fallacy  of  the  whole  argument  is,  that  our  king  can  do  no  wrong.  The 
people  act  according  to  their  sovereign  will  and  pleasure — and  whatever 
they  do  is  right.  With  a  case  of  such  barbarous  injustice  and  wrong 
before  my  eyes,  I  cannot  subscribe  to  the  doctrine.  It  supposes  the 
infallibility  of  the  people.  I  believe  in  the  infallibility  of  neither  king 
nor  people. 

It  is  said,  that  the  public  interest  did  not  suffer  by  the  change;  that  a 
successor  equally  good  was  appointed. 

Can  this  justify  the  wrong? 
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The  learned  delegate  from  Luzerne  says — this  was  but  the  application 
or  operation  of  a  great  republican  principle. 

I  cannot  assent  to  it.  No  truly  republican  principle  can  work  and 
sanction  such  an  outrage  upon  justice  as  this  is.  I  think  it  is  no  repub¬ 
lican  principle.  It  is  will — arbitrary,  unregulated  will  of  the  despot. 

It  is  the  same  principle,  which  appears  in  the  laconic  mandate  put  into 
the  mouth  of  the  tyrant  Richard,  by  that  man,  who  seems  to  have 
known  more  of  what  was  in  man,  than  almost  any  other  mere  man — 
“Off  with  his  head! — so  much  for  Buckingham.” 

We  have  had  our  attention  called  to  the  constitutions  of  other  states. 
What  do  we  gather  from  them  ? 

That  eighteen  states  provide  for  the  tenure  during  good  behaviour, 
by  their  constitutions. 

The  Delegate  from  Luzerne  says,  that  there  are  fifteen  states,  which 
have  limited  the  tenure  in  some  way,  and  then  he  says,  that  fifteen 
states  have  rejected  the  principle  of  good  behaviour  tenure.  Several  of 
these  states  have  limited  the  tenure  to  sixty,  sixty-five,  or  seventy 
years.  But  they  have  held  to  the  principle. 

Has  the  delegate  shown,  that  any  state,  having  enjoyed  the  tenure 
during  good  behaviour,  has  relinquished  it  for  a  tenure  for  years.  I 
think  he  has  not.  I  believe  he  cannot.  And,  if  the  change  takes 
place,  Pennsylvania  has  the  honour  to  take  the  lead. 

I  will  not  detain  the  committee  by  recurring  to  the  history  of  judicial 
tenure,  further  than  to  say,  that  my  learned  friend  and  colleague’s  re¬ 
mark,  that  the  principle  of  good  behaviour  tenure  had  its  birth  in  Penn¬ 
sylvania,  has  been  suffered  to  remain  without  contradiction.  Its  intro¬ 
duction  was  earnestly  sought  for  during  our  provincial  existence,  and 
effected  when  our  independence  was  achieved.  It  was  established  in 
England,  as  in  furtherance  of  popular  right.  And  upon  the  same  prin¬ 
ciple,  it  was  adopted  here.  The  framers  of  our  constitution  meant  to 
shield  the  judiciary  against  the  arbitrary  will  of  the  sovereign,  and  this 
provision  affords  that  security. 

The  delegate  from  the  county  of  Philadelphia  gathers  argument 
against  the  tenure  during  good  behaviour  from  the  fact,  that  it  was  un¬ 
known  and  unused  before  its  introduction  into  England,  in  1701;  that 
it  is  unknown  to  the  civil  law,  the  law  of  continental  Europe,  which  he 
eulogises  above  all  other  systems  of  law,  and  that  it  was  not  engrafted 
upon  the  civil  code  of  France. 

I  admit,  that  the  civil  law,  and  the  code  of  France  are  great  products 
of  human  wisdom:  But,  not  specially  calculated  for  the  protection  of 
popular  rights.  The  delegate  no  doubt  bears  in  mind,  that  the  trial  by 
jury,  which  he  also  justly  applauds,  is  unknown  to  the  civil  law;  and 
that  the  civil  law  has  been,  and  still  is,  the  code  of  those  states  in 
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Europe,  which  have  manifested,  the  least  regard  for  the  rights  of  the 
people. 

We  shall  not,  perhaps,  derive  much  light  on  this  subject  from  abroad. 
We  have  a  good  and  safe  experience  of  our  own.  We  have  no  need 
of  trying  an  experiment.  And  as  I  am  abundantly  satisfied  with  the 
protection  which  the  constitution  affords  to  my  fellow  citizens,  by  its 
provision  for  a  wholesome  judiciary,  I  think  it  wise  to  suffer  itto  re¬ 
main  undisturbed.  The  restless  spirit  which  excites  and  agitates  a 
peaceful  and  happy  people,  I  trust,  will  be  laid  for  a  time.  But  it  is  in¬ 
cidental  to  popular  government;  and  we  may  expect,  that,  in  this  or 
some  other  form,  it  will  raise  its  hydra  head,  hereafter;  and  seek  to 
effect  some  removal  of  land  marks;  some  change  in  the  fabric;  some¬ 
thing,  which  shall  afford  better  prospects  for  ambition,  than  is  offered 
by  the  slow,  sure  and  steady  march  of  honest,  honourable  and  efficient 
labour  for  the  common  good. 

My  hopes  and  my  wishes  are,  that  this  happy  commonwealth  may 
long  endure,  and  long  enjoy  the  blessings  of  a  constitution,  formed  by 
men  of  the  highest  order,  and  whose  praise  is  in  this: — That  it  has,  for 
nearly  fifty  years,  without  alteration  or  change,  contributed  largely  to 
the  prosperity  and  enjoyment  of  all  classes  of  people. 


